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The Commerce Clause of the Constitution Since 
the Schechter Case 


OR 
FROM CHICKENS TO CHILDREN* 


By Joun G. Somers 
Judge 9th District of Kansas 


While the subject of my discussion is limited to the Commerce Clause 
of the Federal Constitution since the Schechter case, and is rather facetiously 
nicknamed, “From Chickens to Children,” yet in order properly to discuss 
this all important matter, it is necessary that slightly more territory be taken 
in. 

It is my hope, before the conclusion of this discussion, that I have success- 
fully dissipated any idea that may remain in the mind of any lawyer that 
the commerce clause of the Constitution is a matter with which lawyers largely 
engaged in the federal practice are concerned, and that the subject is too re- 
mote to affect the average practitioner, or that while a knowledge of the 
commerce clause is perhaps necessary to a well-rounded legal education, it 
has little or practical no application to the average small-town lawyer, who 
seldom if ever gets into the federal courts. The view point of the reactionery 
is perhaps commendable, but remember the reactionaries are not making the 
tules today, and it is by the rules that we are required to practice. 

Recently in the Journal of the American Bar Association’ appeared two 
different articles, both by widely known authorities, and holding widely di- 
vergent views anent certain recent Supreme Court decisions. 

The Honorable Robert H. Jackson, then Solicitor General, now Attorney 
General of the United States, commenting upon a number of these decisions, 
handed down during the winter and spring of 1939, stated that we were 


* Delivered at Kansas State Bar Association Legal Institute at Newton, Kansas, December 4, 1939. 


1. Back to the Constitution, Sept. 1939 A.B.J. 
Important Shifts in Constitutional Doctrines, Aug., 1939 A.B.J. 
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having a renaissance of the Constitution,—the Constitution discovered. Past 
President Frank J. Hogan of the American Bar Association, in his article 
states that the Constitution was discarded. The then Solicitor General goes 
on to state that it is a re-birth of constitutional principles. Mr. Hogan counters 
with the intimation that if it is a birth, the issue is an illegitimate child. There 
are the two extremes of view and somewhere between them lies the truth, 
Both articles were primarily concerned with the policy of the decisions, and, 
representing as they do extremes of thought on the subject, it is not to be 
supposed that either will yield an inch to the other. Personally I agree with 
neither of them, but that is a matter of no importance. 


Solicitor General Jackson states in his article: 


“The fact is that constitutional law had become not the law of the 
Constitution, but the law about the Constitution. It grew up case by 
case, into a sort of super common law, so that a lawyer, in arguing a 
constitutional case, devoted himself to analyzing and expounding and 
distinguishing and reconciling the language of judicial opinions, in- 
stead of grounding himself in the language and historic meaning of the 
Constitution itself.” 


Well, why not? That has been the method of the growth of the law 
since the beginning of time, not only constitutional law, but common law, if 
there is any marked distinction. The Solicitor General also states that prop- 
erly to interpret the Constitution requires the utmost knowledge of consti- 
tutional history. Granted this be true, yet it was only a few short years ago 
that those men, liberal in their desires as to the interpretation of the Con- 
stitution, were asking the question in one form or another: “Why should 
these men of a different era of the world’s history, when mankind was only 
emerging from the chrysalis of the pastoral-agricultural age, control by their 
solemn command, a generation that is living in a highly complex age, when 
the potential of human energy has been raised to the ’nth degree? Is the age 
of the wheel-barrow to control that of the airplane?” 

The best answer I have ever seen to that question is by James M. Beck, 
former Solicitor General of the United States, in his “Constitution of the 
United States,” 


“If dynamic power were the be-all and end-all of human society, 
there could be only a negative answer given to these searching inquiries. 
But, society still rests largely on the spiritual and not a mechanical basis, 
and the eternal verities have not been destroyed by the prodigious growth 
of the thermo-dynamic power.” 


Since the two extremes of thought are each advising that we return to 
history for the proper interpretation of the Constitution of the United States, 
and, so far as I have been able to discover that is the only proposition upon 
which they have agreed, perhaps it is necessary in order properly to under- 
stand this commerce clause, that we refresh our memories a trifle on the his- 
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tory of that clause, and see why it was included among the powers given to 
congress by the states. 

You have, of course, all read the Jungle Book by Rudyard Kipling, and 
you will remember where the bear, Bagheera, while chiding the child, Mow- 
gli, for playing with the monkeys, the Bandarlog, described them as follows: 


“They have no speech of their own, but use the stolen words which 
they overhear when they listen and peep and wait up above in the 
branches. Their way is not our way. They are without leaders. They 
boast and chatter and pretend that they are a great people about to do 
great affairs in the jungle, but the falling of a nut turns their minds to 
laughter, and all is forgotten. They were always just going to have a 
leader and laws and customs of their own, but they never did, because 
their memories would not hold over from day to day.” 


I am indebted to Mr. Beck for this idea, and while neither of us go so 
far as to say that a man who objects to studying history and interpreting 
questions of today in the light of history is a monkey, still there are certain 
similarities. History may not always repeat itself, but when it does, we 
would be monkeys for not applying the lessons of the past in order to de- 
termine our future actions. Unfortunately, people in the mass, must learn 
the hard way, by experience, when the answer is already spread before them 
in the pages of the histories of the world. Nor, should we forget the course 
of action we determined to be correct yesterday for a falling nut that has at- 
tracted our attention today. Men are not monkeys, and now that both the 
liberals and the conservatives are agreed that the Constitution of the United 
States must be interpreted in the light of history, let us see just why the com- 
merce clause was included in the Constitution of the United States. 

No thinking man will disagree with me when I make the assertion that 
it was commerce, commerce with foreign nations and commerce between the 
states with its attendant difficulties, and the lack of commerce with Great 
Britain, that caused the adoption of the form of government that we have 
today. Some government probably would have been formed, or maybe two ° 
or three separate governments would have been formed, or perhaps some of 
the smaller states would have returned to the protection of some European 
nation, but the United States as we know it today, and with the form of 
government it has today is the proximate result of commerce. 

The period from the close of the Revolutionary War, 1782, to the meet- 
ing of the first convention called to frame amendments to the Articles of 
Confederation at Annapolis in 1786, is glossed over in most of our school 
histories. Yet, this period is one of the most important eras in the forma- 
tion of our country. While it is one of the darker eras, and one about which 
we have no reason to boast, yet the events that occurred during those four 
years caused the formation of the Union and the adoption of the Constitu- 
tion. On the theory that the least said the better, historians writing school 
histories, may be excused for their dereliction. It was a period of chaos and 
anarchy, repudiation, broken promises and treachery, and a period during 
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which the United States nearly lost the independence that had just been s0 
dearly bought by the successful termination of the Revolutionary War. 


At the time a committee was appointed to draft the Declaration of Inde- 
pendence, another committee was appointed to draft articles of agreement 
between the then thirteen colonies, establishing a central form of government. 
This committee’s work culminated in the Articles of Confederation, which 
were adopted by Congress in 1777, although they were not to become bind- 
ing until they were ratified by all the states. These articles surrendered no 
power to the central government except that which was absolutely necessary, 
and not all of that by any means. The powers not enumerated were by im- 
plication reserved to the states, and as no power to regulate commerce among 
the states was given to the congress, each state had that power itself, and pro- 
ceeded to exercise it for its own best interests regardless of the effect of its 
regulations upon its sister states. Neither did Congress have the power to 
regulate foreign commerce. 


George Bancroft in his “Constitution of the United States,” (1889) at 
page 185, sums up the situation as to foreign commerce in these words: 


“He that will trace the American policy of that day to its cause 
must look to British restrictions and British protective duties suddenly 
applied to Americans as aliens. The people had looked for peace and 
prosperity to come hand in hand, and, when hostilities ceased, they 
ran into debt for British goods, never doubting that their wonted in- 
dustries would yield them the means of payment as of old. But, ex- 
cessive importations at low prices crushed domestic manufactures; trade 
with the British West Indies was obstructed, neither rice, tobacco, pitch, 
turpentine nor ships could be remitted as heretofore. The whale fishery 
of Massachusetts had brought its mariners in a year more than eight 
hundred thousand dollars in specie, the clear gain of their perilous labor. 
The export of their oil was now obstructed by a duty in England of 
ninety dollars a ton. Importations from England must be paid for 
chiefly in cash and bills of exchange. The Americans had chosen to be 
aliens of England; they could not complain of being taxed like aliens, 
but they awoke to demand the powers of retaliation.” 


Our imports from England in 1784 were 3,700,000 pounds, sterling, our 
exports to England were only 750,000 pounds. It was of course to England’s 
interest to keep our trade, but it was hard to make her realize it. She seemed 
to think we could not but choose to trade with her. No one dreamed that 
thirteen states, acting independently, could cope with the situation. It was 
a task for the central government and in 1784 Congress asked the states to 
grant for fifteen years the right to pass a navigation law. As England had 
shown no willingness to make a commercial treaty, the power was also asked 
to exclude from our ports certain goods, the property of citizens of a nation not 
in treaty with us. The New England States were earnest for the measure, 
the Middle States supported it without enthusiasm, but the South suspected 
that it would lead to an advantage for the trading class at the expense of the 
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farmers. So many restrictions were placed by the states on the exercise of the 
er that their votes granting it were futile. 
Much confusion existed in navigation in 1784. The day Congress estab- 
lished itself in New York, January 11, 1785, the artificers, tradesmen and 
mechanics of the city importuned it with these words: 


“We hope our representatives will coincide with other states in aug- 
menting your power to every exigency of the nation.” 


The New York chamber of commerce likewise entreated it to make the 
commerce of the United States one of the first objects of its care and to counter- 
act the injurious restrictions of foreign nations. The New York legislature, 
then in session, in order to add its bit to the picture, imposed a double duty 
on all goods imported in British ships. In March of that year, Pennsylvania 
considered an act to protect the manufactures of that state by ad valorem 
duties on more than seventy articles, but the citizens of Philadelphia at a 
town meeting declared that relief from oppressions under which American 
trade and manufacture languished could spring only from a grant to Con- 
gress of full constitutional powers over the commerce of the United States. 
In April of that year Boston residents bound themselves not to buy British 
goods of resident Boston merchants, and in May instructed its representatives 
in the state legislature as follows: 


“Peace has not brought back prosperity; foreigners monopolize our 
commerce; the American carrying trade and the American finances are 
threatened with annihilation; the government should encourage agri- 
culture, protect manufactures, and establish a public revenue; the con- 
federacy is inadequate to its purposes; congress should be invested with 
power competent to the wants of the country; the legislature of Massa- 
chusetts should request the executive to open a correspondence with the 
governors of all the states; from national unanimity and national exer- 
tion we have derived our freedom; the joint action of the several parts 
of the union can alone restore happiness and security.” 


Massachusetts, Rhode Island and New Hampshire passed navigation acts 
forbidding exports from their harbors in British ships and established a dis- 
criminatory tonnage duty on foreign vessels; but only as a “temporary ex- 
pedient, until a well-guarded power to regulate trade shall be entrusted to 
Congress.” Domestic manufactures were protected by a more than fourfold 
increase in duties. 

James Monroe, congressman from Virginia, was willing to invest the 
confederation with a perpetual grant of power to regulate commerce, but on 
condition that the exercise of the grant should be ratified by nine states.‘ 
Thirteen states would have had to ratify this grant of power under the Articles 
of Confederation, and the three, southernmost states, realizing that Maryland 
and Delaware, one with a large commercial port, Baltimore, and the other 
noted for its ships, could join with the commercial northern states, who al- 
2. Bassett, History of the United Septem, p., S86. 


8. Bancroft, United States Constitution, 1, p. 188. 
4. Bancroft, U. S. Constitution, Vol. II, Appx. Committee Reports. 
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ready had taken action, and thus bind the southern states, demurred to this 
power being granted congress. The consent clause was even changed s0 
that it would require eleven to agree before the power to regulate commerce 
could be exercised by Congress, and still nothing was accomplished. 

So much for foreign commerce. Interstate Commerce was in as much 
of a muddle. New York had established a custom house for the sole benefit 
of its own treasury. Other states had placed drastic restrictions on commerce 
between the states. Smuggling existed on the Potomac because of different 
customs regulations on the opposite shores. The two states concerned ap- 
pointed commissioners to prepare a code of rules. They met in 1785 and had 
no trouble to agree on the matter in hand, but saw that if Maryland changed 
her regulations, her northern neighbors would have to do the same thing or 
the same difficulty would exist on her northern border. This would necessi- 
tate changes in the northern borders of Pennsylvania and Delaware, in other 
words, the regulation of navigation was a question common to all the states, 
and the commissioners ended their conferences with the suggestion’ that a 
general convention be called for the purpose. 


I am omitting the other events that led up to the calling of a constitutional 
convention, important as they were, as it is interstate commerce with which 
I am mainly concerned in this discussion. 

Madison, one of the commissioners in the Maryland-Virginia controversy, 
was a member of the Virginia legislature, where he worked hard to strengthen 
the hands of Congress. A strong party opposed his efforts, because they had 
a high devotion to the state’s sovereignty. In spite of their efforts, he got 
the assembly to call on all the other states to send delegates to a convention to 
consider commercial regulations. The place was to be Annapolis, remote 
from New York, where Congress then sat, and far away from any large 
port whose merchants might influence its deliberations. The time of the 
meeting was to be September 11, 1786. This convention, be it remembered, 
was to be a creature of the states, to report to them, and was not concerned 
with the continental congress, and was called for almost the sole purpose of 
establishing commercial regulations. 


At the appointed time delegates assembled from Virginia, Pennsylvania, 
Delaware, New York and New Jersey. Massachusetts, New Hampshire, 
Rhode Island and North Carolina named delegates, but they did not attend. 
The other states, Georgia, South Carolina, Maryland and Connecticut took 
no notice of the call. More discouraging than these absences, was the fact 
that no real good could be accomplished unless there was a power strong 
enough to enforce common regulations, if they were made. The convention, 
therefore, gave up the task before it and issued an address to the states urging 
them to call a constitutional convention to meet in Philadelphia, the second 
Monday in May, whose action was to be binding, when approved by Con- 
gress and confirmed by the state legislatures. 

The break-down of commerce and consequent financial difficulties caused 
the assembly of the Annapolis convention, so when the constitutional con- 
vention was called for the next spring, it was pretty generally the concensus 
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of opinion that one of the powers heretofore retained by the states, that of 
regulating commerce between the states and with foreign nations, must be 
surrendered to the central government if the nation was to endure. 

The convention met in Philadelphia in 1787. Of the bitter fights between 
the delegates, of the jealousies of the small states of the large states, the dis- 
putes over representation, the disputes between the agricultural southern states, 
where slavery was at least tolerated, and the commercial northern states, where 
slavery was in bad repute, are omitted from this discussion, except as to their 
effect upon the commerce clause of the constitution. 

The slave trade was commerce. The constitutions of South Carolina and 
Georgia forbade the immediate prohibition of the slave trade by act of the 
United States. These two states demanded that the states be allowed to re- 
tain liberty of choice as to the prohibition of the slave trade, as all states then 
had under the Articles of Confederation. All four of the states south of the 
Potomac were agricultural, while all the other states had strong commercial 
interests. Since it had been decided by the convention that the states were 
to be equal in representation in the senate, the South, remembering the British 
navigation acts, feared that the north might combine to make discrimination 
against the non-commercial south. They, therefore, hesitated when it was 
proposed to give congress control over commerce and used the slave trade as 
a leverage. Virginia and Maryland had as many slaves as they could profit- 
ably employ, and there was no popular demand for more. Their leading 
men saw the evils of the system and would have been pleased to eliminate 
the slave trade. They joined with the men of the north in a desire to forbid 
the slave trade immediately. This alarmed South Carolina and Georgia, 
where slaves were more profitable. The people of these two states looked 
with hope to the settlement of the gulf region, where rich lands awaited de- 
velopment through slave labor. These two states had a strong incentive for 
objecting to the immediate checking of their slave supply and a consequent 
enhancement of slave prices. Here again came a warm debate in which the 
southernmost states resorted to the usual threat that they would not federate 
if their interests were overridden. They had the sympathy of North Caro- 
lina, and it was evident that a powerful state could be formed if the three, 
with the vast gulf section, set up a government of their own. Finally the spirit 
of compromise again prevailed. Congress was given control over foreign 
commerce, commerce among the several states and with the Indian tribes, 
which satisfied the north, and as a compromise it was written into the Con- 
stitution that foreign slave trade would not be prohibited before 1808. A 
prohibition against taxing exports was carried by Massachusetts and Con- 
necticut, manufacturing states with manufactures to export, and thus abso- 
lute free trade as to exports became a part of the fundamental law of the 
United States, and the commerce clause, for reasons peculiar to the different 
sections of the country, but which every thinking man knew should be in- 
cluded, became a part of the Constitution. 

That, briefly, is the history leading up to the inclusion of the commerce 
clause in the federal Constitution. Important as commerce was in causing 











318 The JourNaL 


the formation of the Union and the adoption of the Constitution, it is not the 
least surprising that more litigation has revolved around that short clause 
than any other provision of the Constitution. However, with all the legisla- 
tion and litigation that has ensued since the adoption of the Constitution over 
this commerce clause, I can find but ten instances where the Supreme Court 
of the United States has held acts of congress unconstitutional as in violation 
of the provisions of this commerce clause, and in every instance, save perhaps 
one, and I say perhaps, the Supreme Court has either reversed itself in prin- 
ciple, has overruled its former decision, or congress has found a way to ac- 
complish the same result without the inclusion of the objectionable features 
in the new law. 


Most of the recent decisions, and by recent I mean those decided in 1938 
and 1939 on the commerce clause have referred to, cited and quoted from the 
decision of Chief Justice Marshall in 1824 in the case of Gibbons v. Ogden, 
g Wheat. 1; 6 L.ed. 23. 

In that case the Chief Justice defined “commerce,” defined, “among,” 
held that navigation was commerce, and held that Congress had exclusive 
jurisdiction to regulate commerce among the several states, and that an act 
of New York State conferring an exclusive franchise to operate steam boats 
in waters bordering New York contravened the commerce clause of the United 
States Constitution. Briefs of counsel in that case are liberally sprinkled with 
references to the Federalist, the debates before various state ratifying conven- 
tions, and numerous references to recent and contemporaneous history, and 
the Chief Justice drew liberally on such briefs in writing his opinion, so that 
a close study of that case, including the citations made, will result in a liberal 
education in the history, thought, and feeling of the times, and in view of 
the fact that the case is cited so frequently in every recent decision of the Su- 
preme Court, the inference is obvious that it is the source of the Solicitor 
General’s remark in the article to the effect that the task of constitutional de- 
cision requires the utmost knowledge of constitutional history. 


I mentioned that I had discovered but ten instances in which acts of con- 
gress had been held unconstitutional because of transgressing this commerce 
clause. Naturally, I do not know how many acts of state legislatures have 
suffered a like fate, nor do I know how many acts of congress have been 
tested as to their constitutionality when compared with this section, and my 
time does not permit me to ascertain that interesting but utterly useless bit of 
information. Running down the acts of congress that have been held un- 
constitutional took time enough, and statistics seldom prove anything any- 
how. 

Discussing these cases in chronological order, the first one was United 
States v. DeWitt, 9 Wall. 41; 19 Led. 593, holding that an act of congress 
regulating the sale of illuminating oil was unconstitutional. While not enough 
illuminating oil is sold today to make any difference, still petroleum products 
in one form or another are one of the major articles of commerce, and no 
longer ago than November 13, 1939, in Valvoline Oil Co., v. United States, 
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$4 Adv. Ops., 112, interstate commerce in crude oil was held to be within the 
regulatory power of Congress. 


The second case was the Trade Mark Cases, 100 U.S. 82, (1879) 25 L.ed. 
550, holding that congress had no power to enact a law regulating trade marks 
generally without regard to foreign or interstate commerce. Congress has 
since enacted a valid trade-mark law. 


No. 3, were the first Employers’ Liability Cases, 207, U. S. 463, (1908) 
52 L.ed. 297, holding an act of congress establishing employers’ liability in 
general terms so that it would cover a case occurring strictly within the limits 
of intrastate commerce unconstitutional. The second Employers’ Liability 
Cases, Mondou v. New York N.H. & H.R. Co., 223 U.S. 1, 56 L. ed. 327, 
set at rest any question of the right of congress to enact a law establishing em- 
ployers’ liability in interstate commerce, and more recent decisions have given 
congress the right to regulate intrastate commerce on the theory of burdens 
and obstructions to such commerce, or of the commingling of interstate and 
intrastate commerce, so that its jurisdiction extends to all commerce. Hence, 
the First Employers’ liability cases are scarcely of more than historic im- 
portance. 


The fourth congressional act held unconstitutional because of this com- 
merce clause was that making it a criminal offense for a common carrier to 
discharge an employee because he belonged to a labor union, so held in Adair 
v. United States, (1898) 208 U.S. 161, 52 L.ed. 436. Today it is not only a 
crime to discharge an employee of a common carrier because he belongs to 
a labor union, but it is a crime to discharge an employee of any person en- 
gaged in interstate commerce, or whose business affects interstate commerce 
to an appreciable degree, for that reason. The authority for this statement is 
Virginia R. Co. v. System Federation No. 40, 300 U.S. 515, 81 L.ed. 789 and 
numerous cases under the National Labor Relations Act affecting other in- 
dustry. 

The first act of congress regulating future trading in grains was held 
unconstitutional in Hill v. Wallace, (1922) 259 U.S. 44, 66 L.ed. 822, but 
this case was almost immediately overruled in Board of Trade v. Olsen (1923) 
262 USS. 1. 

An act setting up a railroad pension system was held unconstitutional in 
Railroad Retirement Board v. Alton Railroad, 295 U.S. 330, 79 Led. 1468. 
But there is in existence today not only a railroad pension system, but an old 
age pension system applicable to industry in general and under the present 
decisions both appear to be perfectly constitutional. Neither act has been 
passed upon by the Supreme Court, however. 

As one of the recovery measures, congress passed an act delegating’ to 
the president authority to regulate the shipment of oil in interstate commerce. 
Panama Refining Co. v. Ryan, (1935) 293 U.S. 388, 79 L.ed. 446, the “Hot 
Oil Case,” held this act unconstitutional, but this case turned up on the un- 
lawful delegation of authority rather than upon the constitutional question 
of the right of congress itself to regulate, and whatever doubt remains of con- 
gressional authority seems to have been definitely set at rest by the decision 
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of the Supreme Court in Valvoline Oil Company v. United States, 84 Ady. 
Ops. 112, decided November 13, 1939. This case is included in the ten, how- 
ever. 

I have purposely omitted three cases from their chronological order, as 
they are deserving of further discussion: These cases are: Hammer v. Dagen- 
hart, (1918) 148 U.S. 251, 62 Led. 1101, holding unconstitutional an act pro- 
hibiting the shipment of goods in interstate commerce that were manufactured 
by child labor; Schechter v. United States, (1935) 295 U.S. 495, 79 Led. 1570 
invalidating the National Industrial Recovery Act; and Carter v. Carter Coal 
Co. (1936) 298 U.S. 238, 80 L.ed. 1160, holding unconstitutional the Guffey 
Act regulating working conditions in the bituminous coal industry. 

There may be other cases than those I have mentioned, but there cer- 
tainly are not many more, so Congress has not been unduly hampered by the 
Supreme Court in the past 150 years in regard to its interpretation of the com- 
merce clause. 

The decisions of the court in the Schechter and the Carter cases are so 
well known to the lawyers of Kansas, that it is probably surplusage for me 
even to refer to them. Perhaps we as lawyers expected too much from the 
Schechter case, and perhaps portions of that decision are still good law, partic- 
ularly that portion holding that an extraordinary condition cannot create or 
enlarge constitutional power or justify governmental action outside of the 
sphere of constitutional authority. Furthermore that portion of the decision 
placing a terminus on interstate commerce has not even impliedly been over- 
ruled, and perhaps the entire decision is still the law of the land. 

In the Schechter case the defendants were slaughter-house operators in 
New York City. Ninety-six per cent of the poultry came from other states. 
Three-fourths of this arrived by rail consigned to commission men or re- 
ceivers. Seventy-five per cent of these freight shipments came in at the Man- 
hattan terminal of the New York Central Railroad, and the remainder at 
one or more of the four terminals in New Jersey serving New York City. 
These commission men who received this poultry, acting either as agents for 
the owners or as owners on their own account sold to slaughter-house oper- 
ators including the defendants, who bought most of their poultry from such 
commission men either in New York or New Jersey, although they occasion- 
ally bought in Philadelphia. The poultry was trucked to the slaughterhouse 
in Brooklyn, killed and then sold to retail poultry dealers. No poultry was 
sold in interstate commerce. 

The National Industrial Recovery Act, if it could have been sustained 
at all, must have been sustained on the theory that the persons affected were 
engaged in interstate commerce. The provisions of the code applicable to 
the defendants and which the defendants were charged with violating re- 
lated to the hours and wages of the employes in the slaughterhouses and those 
employed in selling the dressed poultry to retail dealers and butchers. 


Chief Justice Hughes, in deciding the case, stated: 
“Much is made of the fact that almost all of the poultry coming into 
New York is sent there from other states. But the code provisions, as 
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here applied, do not concern the transportation of the poultry from 
other states to New York, of the transaction to the commission men or 
others to whom it is consigned, or the sales made by such consignees to 
defendants. When defendants had made their purchases whether at 
the West Washington Market in New York City, or at one of the rail- 
road terminals serving the city, or elsewhere, the poultry was trucked to 
their slaughterhouses in Brooklyn for local disposition. The interstate 
transactions in relation to that poultry then ended. Defendants held the 
poultry at their slaughterhouse markets for slaughter and local sale to 
retail dealers and butchers, who in turn sold it directly to consumers. 
Neither the slaughtering nor the sales by defendants were transactions in 
interstate commerce. (Italics are the authors’.) 


Nor did the theory that the goods were in the “current” or “flow” of 
interstate commerce avail the government, as the Chief Justice disposed of 
that contention with the following language: 


“The undisputed facts thus afford no warrant for the argument that 
the poultry handled by the defendants at their slaughterhouse markets 
was in a “current” or “flow” of interstate commerce and was thus sub- 
ject to congressional regulation. The mere fact that there may be a 
constant flow of commodities into a state does not mean that the flow 
continues after the property has arrived and has become commingled 
with the mass of property within the state and is there held solely for 
local disposition and use. So far as the poultry here in question is con- 
cerned, the flow in interstate commerce had ceased, the poultry had come 
to permanent rest within the state. . .. Hence, decisions which deal with 
a stream of interstate commerce—where goods come to rest temporarily 
within a state and are later to go forward in interstate commerce—and 
with the regulations of transaction involved in that practical continuity 
of movement, are not applicable here.” 


So far, then, it was held, that goods purchased in a foreign state and 
shipped to New York, lost their interstate character when they were sold to 
a purchaser in New York for re-sale in that state, and workers engaged in 
processing goods, after such purchase, were not engaged in interstate com- 
merce. So far as the decisions of the Supreme Court indicate that is still the 
law. The question of goods raised, manufactured or processed in a state 
afterwards to be shipped in interstate commerce was not in the case. 

The direct and indirect effects upon interstate commerce, which since 
that case have been extended greatly, were discussed in this case. Chief Justice 
Hughes stated the law, as it then stood, succinctly when he said: 


“The power of Congress extends not only to the regulation of 
transactions which are part of interstate commerce, but to the protection 
of that commerce from injury. It matters not that the injury may be 
due to the conduct of those engaged in intrastate operations. Thus, 
Congress may protect the safety of those employed in interstate trans- 
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portation, ‘no matter what may be the source of the dangers which 
threaten it.’ We said in the Second Employers’ Liability Cases, (Mondou 
v. New York, N.H. & H.R. Co., 223 U.S. 1, 56 L.ed. 327,) that it is the 
‘effect upon interstate commerce not the source of the injury’ which is 
the ‘criterion of congressional power.’ We have held that in dealing 
with common carriers engaged in both interstate and intrastate com- 
merce, the dominant authority of Congress necessarily embraces the 
right to control their intrastate operations in all matters having such a 
close and substantial relation to interstate traffic that the control is 
essential or appropriate to secure the freedom of that traffic from inter- 
ference or unjust discrimination and to promote the efficiency of the 
interstate service.” 


The Chief Justice then goes on to distinguish between direct and in- 
direct effects upon interstate commerce: 


“In determining how far the Federal Government may go in con- 
trolling intrastate transactions upon the ground that they ‘affect’ inter- 
state commerce, there is a necessary and well-established distinction 
between direct and indirect effects. The precise line can be drawn only 
as individual cases arise, but the distinction is clear in principle. Direct 
effects are illustrated by the railroad cases we have cited, e.g., the effect 
of failure to use prescribed safety appliances on railroads which are the 
highways of both interstate and intrastate commerce, injury to an em- 
ployee engaged in interstate transportation by the negligence of an em- 
ployee engaged in an intrastate movement, the fixing of rates for intra- 
state transportation which unjustly discriminate against interstate com- 
merce. But where the effect of intrastate transactions upon interstate 
commerce is merely indirect, such transactions remain within the do- 
main of state power. If the commerce clause could be construed to 
reach all transactions which could be said to have an indirect effect upon 
interstate commerce, the Federal authority would embrace practically 
all the activities of the people and the authority of the state over its do- 
mestic concerns would exist only by suffrance of the Federal Govern- 
ment.” 


That last sentence has a prophetic ring, as though the court were looking 
into the future, although it then goes on to state that as long as the persons 
employed in the slaughterhouses were not engaged in interstate commerce, 
their hours and wages have no direct effect upon or relation to interstate com- 
merce, and whatever effect shorter hours and higher wages might have in 
stimulating commerce and this increasing interstate commerce, the effect 
would be indirect, and indirect effects do not “affect” interstate commerce so 
that Congress may exercise its control. 

Mr. Justice Cardozo in his concurring opinion in the Schechter case makes 
the distinction by employing the following language: 


“There is a view of causation that would obliterate the distinction 
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between what is national and what is local in the activities of commerce. 
Motion at the outer rim is communicated perceptibly, though minutely, 
to recording instruments at the center. A society such as ours ‘is an 
elastic medium which transmits all tremors through its territory, the only 
question is of their size.’ The law is not indifferent to considerations of 
degree. Activities local in their immediacy do not become interstate 
and national because of distant repercussions.” 


The latest case where an act of congress was held unconstitutional as con- 
travening the commerce clause is Carter v. Carter Coal Co., (1936) 298 U.S. 
238, 80 L. ed. 1160, where the Supreme Court flatly held that in the case of 
commodities produced or mined within a state although intended to be sold 
or transported outside of that state, their production is not subject to Federal 
regulation under the commerce clause. The case reiterates the rule that the 
power of congress under the commerce clause is limited to matters directly 
affecting interstate or foreign commerce, and does not extend to matters the 
effect of which, whatever its extent, is indirect. 

Furthermore it was held, that as interstate commerce ceases when com- 
mercial intercourse ends, correlatively, the power of control by the Federal 
government does not attach until commercial intercourse begins. Therefore, 
the regulation of hours and wages of miners engaged in mining coal, after- 
wards to be shipped in interstate commerce is not within the powers of con- 
gress under the commerce clause, and their operations do not directly affect 
interstate commerce. 

Whether or not the court, in deciding the Carter case, relied to a very 
large degree upon the language used in the opinion of Chief Justice Fuller 
in United States v. E. C. Knight Co., 156 U.S. 1, 39 L. ed. 325, I cannot say, 
but the interested lawyer, if he will turn to the Knight case will find there 
much of the language and reasoning employed in the Carter case. Each case 
discusses and apparently follows the holdings in Gibson v. Ogden, 6 L.ed. 
23, Kidd v. Pearson, 32 L. ed. 346, and Coe v. Erroll, 116 U.S. 517, 29 L. ed. 
715. The Carter case quotes at length from the opinion of Chief Justice 
Fuller in the Knight case, where he said: 


“Doubtless the power to control the manufacture of a given thing 
involves in a certain sense the control of its disposition, but this is a 
secondary and not the primary sense; and although the exercise of that 
power may result in bringing the operation of commerce into play, it 
does not control it, and affects it only incidentally and indirectly. Com- 
merce succeeds to manufacture and is not a part of it. . . It is vital that 
the independence of the commercial power and the police power and 
the delimination between them, however sometimes perplexing, should 
always be recognized and observed, for while one furnishes the strong- 
est bond of union, the other is essential to the preservation of the auton- 
omy of the States as required by our dual form of government; and 
acknowledged evils, however grave and urgent they appear to be, had 
better be borne than the risk run, in the effort to suppress them, of more 
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serious consequences by resort to expedients of doubtful constitutionality 
. . . The regulation of commerce applies to subjects of commerce and 
not to matters of internal police. Contracts to buy, sell or exchange 
goods to be transported among the several states, the transportation and 
its instrumentalities, and articles bought, sold or exchanged for the 
purposes of such transit among the States, or put in the way of transit, 
may be regulated, but this is because they form part of interstate com- 
merce. The fact that an article is manufactured for export to another 
state does not of itself make it an article of interstate commerce, and 
the intent of the manufacturer does not determine the time when the 
article or product passes from the control of the State and belongs to 
interstate commerce. ...” 


Strangely no mention is made in the Carter case of the language of Chief 
Justice White in Standard Oil v. United States, (1911) 221 U.S. 1, 55 L. ed. 
619, when he said: 


“So far as the objections of the appellants are concerned, they are 
all embraced under two headings: 


a. That the act, even if the averments of the bill be true, cannot be 
constitutionally applied, because to do so would extend the power of 
Congress to subjects dehors the reach of its authority to regulate com- 
merce, by enabling that body to deal with mere questions of produc- 
tion of commodities within the states. But all the structure upon which 
this argument proceeds is based upon the decision in United States v. 
E. C. Knight Co., 156 U.S. 1, 39 L. ed. 325. The view, however, which 
the argument takes of that case, and the arguments based on that view, 
have been so repeatedly pressed upon this court in connection with the 
interpretation and enforcement of the anti-trust act, and have been so 
necessarily and expressly decided to be unsound, as to cause the con- 
tentions to be plainly foreclosed and to require no express notice. North- 
ern Securities Co. v. United States, 193 U.S. 334, 48 L. ed. 699, Loewe 
v. Lawler, 208 U.S. 274, 52 L. ed. 488, Swift & Co. v. United States, 
196 U.S. 375, 49 L. ed. 518, W. W. Montague & Co. v. Lowry, 193 U.S. 
38, 49 L. ed. 619; Shawnee Compress Co., v. Anderson, 209 U.S. 423, 
52 L. ed. 865. (Italics are inserted.) 


Needless to say some confusion existed in the decisions of the Supreme 
Court as to whether or not the manufacture of articles, afterward to be trans- 
ported in interstate commerce, came within the regulatory power of Con- 
gress, but the anti-trust cases (Standard Oil Co. v. United States, 221 U‘S. 
55 L. ed. 619; United States v. American Tobacco Co., 221 U.S. 106, 55 L. ed. 
663) were concerned with the manufacture of goods, and the combinations 
were held to be in restraint of interstate commerce, as the manufacture di- 
rectly affected that commerce. Furthermore it is quite apparent from the de- 
cision in the Standard Oil Case that the court did not intend to apply the 
reasoning in either Kidd v. Pearson, Coe v. Erroll or United States v. E. C. 
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Knight Co., to cases decided under anti-trust legislation, but whether that 
reasoning would apply to wage-hour legislation it remained for the Carter 
case to decide in the negative. 

To recapitulate then, the Schechter case placed a definite termination 
upon interstate commerce at the point where goods in interstate commerce 
were sold, to come to rest, to be commingled with goods, or to be consumed 
in that state where such sale occurred, and that subsequent handling of such 

oods would affect interstate commerce indirectly if at all. The Carter case 

placed a beginning, a point of origin, upon interstate commerce, at the point 
where commercial intercourse, as distinguished from production, begins, and 
repeated the rule that indirect effects upon interstate commerce did not render 
the transaction within the regulatory powers of congress. 

Shortly before the decision in the Carter case, Congress enacted the Wag- 
ner Act, creating the National Labor Relations Board and granting it con- 
siderable power. (Act of July 5, 1935, 49 Stat. at L. 449, chap. 372, 29 U.S.C.A. 
Sec. 151.) The constitutionality of this statute came before the Supreme 
Court in a series of five cases, National Labor Relations Board v. Jones & 
Laughlin Steel Co., the same v. Fruehauf Trailer Co., (2 cases) and the same 
v. Friedman-Harry Marks Clothing Co., (2 cases), 301 U.S. 1, 81 L. ed. 893. 
(1937). The act, construed to reach only that which may be deemed to 
burden or obstruct interstate commerce, was held to be constitutional. 

However, apparently there is a considerable broadening in the nature 
of the burdens and obstructions upon interstate commerce beyond anything 
theretofore decided, except possibly the anti-trust cases. 


The act itself defines “affecting commerce” as: 


“The term, ‘affecting commerce’ means in commerce, or burden- 
ing or obstructing commerce or the free flow of commerce, or having 
led or tending to lead to labor disputes burdening or obstructing com- 

” 
merce. 


In the Jones and Laughlin case it was contended by the steel company 
that whatever may be said of employes engaged in interstate commerce, the 
industrial relations and activities in the manufacturing department of the 
Jones & Laughlin enterprise were not subject to Federal regulation. The ar- 
gument rested on the proposition that manufacturing itself is not commerce. 
The government contended that the various parts of the steel company’s enter- 
prise were interdependent and this involved a “great movement of iron ore, 
coal and limestone along well-defined paths to the steel mills, thence through 
them, and thence in the form of steel products into the consuming centers 
of the country—a definite and well-understood course of business,” and that 
these activities constituted a stream or flow of commerce and that the manu- 
facturing plant was the focal point and that industrial strife at that point 
would cripple the entire movement. That the effect of a strike would be a 
direct and not an indirect effect upon interstate commerce, in other words. 

It was upon this theory that the Supreme Court had sustained the Packers 
and Stockyards Act (Act of August 11, 1921, 42 Stat. at L. 159; chap. 64; 
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7 U.S.C.A. Sec. 181) in the case of Stafford v. Wallace, 258 U.S. 495, 66 L. ed, 
735, and the Grain Futures Act, (42 Stat. at L. 998, chap. 369, 7 U.S.C.A, 
Sec. 1) in the case of Board of Trade v. Olsen, 262 U.S. 1, 67 L. ed. 839. 


While the decision in the Jones & Laughlin case might very well have 
been based upon the “stream or flow of commerce” theory, yet Chief Justice 
Hughes in writing the opinion stated: 


“We do not find it necessary to determine whether these features 
of defendants’ business dispose of the asserted analogy to the “stream 
of commerce” cases. The instances in which that metaphor has been 
used are but particular, and not exclusive, illustrations of the protective 
power which the government invokes in support of the present Act. 
The congressional authority to protect interstate commerce from burdens 
and obstructions is not limited to transaction which can be deemed to 
be an essential part of the “flow” of interstate or foreign commerce. 
Burdens and restrictions may be due to injurious action springing from 
other sources. The fundamental principle is that the power to regu- 
late commerce is the power to ‘enact all appropriate legislation for its 
protection and advancement’ (Citation) to adopt measures ‘to promote 
its growth and insure its safety’ (Citation), ‘to foster, protect, control 
and restrain.’ (Citation)” 

The Chief Justice goes on to say: 

“Although activities may be intrastate in character, when separately 
considered, if they have such a close and substantial relation to inter- 
state commerce that their control is essential or appropriate to protect 
that commerce from burdens and obstructions, Congress cannot be 
denied the power to exercise that control. Undoubtedly the scope of this 
power must be considered in the light of our dual system of govern- 
ment and may not be extended so as to embrace effects upon interstate 
commerce so indirect and remote that to embrace them, in view of our 
complex society, would effectually obliterate the distinction between 
what is national and what is local and create a completely centralized 
government. 

“The question is one of degree (so far as the effect on interstate 
commerce is concerned). As the court said in Board of Trade v. Olsen, 
repeating what had been said in Stafford v. Wallace, 258 U.S. 496, 66 
L. ed. 735, ‘Whatever amounts to more or less constant practice, and 
threatens to obstruct or unduly burden the freedom of interstate com- 
merce, is within the regulatory power of Congress under the commerce 
clause and it is primarily for Congress to consider and decide the fact 
of the danger and meet it.” 


While the Jones & Laughlin case and Fruehauf cases were “flow or 
stream of goods” in interstate commerce, the Friedman cases may or may not 
have been, the facts as given in the opinions do not exactly disclose, but the 
court decided all five cases on the theory that what burdens or obstructs 
interstate commerce is one of degree, and as labor inactivity in any of the 
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plants would have directly affected the interstate commerce in goods manu- 
factured in such plant, the application of the act to these three defendants 
was upheld. 

The Supreme Court next interpreted the act as applied to the fruit pack- 
ing industry. The Santa Cruz Fruit Packing Company was engaged at its 
plant in Oakland in canning, packing and shipping fruit and vegetables, the 
bulk of which was grown in the state. Of the pack 28 per cent was shipped 
in interstate commerce and g per cent in foreign commerce. The sales to 
purchasers outside the state of California were either f.o.b., or c.i.f. San Fran- 
cisco Bay points. (Santa Cruz Fruit Packing Company v. National Labor 
Relations Board, (1938) 303 U.S. 453, 82 L. ed. 954.) 

Chief Justice Hughes again delivered the opinion of the court and held 
that fruits and vegetables handled by a canning company that are grown 
within the state and although the activities of such company are confined to 
the state, still such facts do not, where a substantial percentage of its products 
are sold by it in interstate commerce, render the National Labor Relations Act 
inapplicable, even though where federal control is sought to be exercised 
over activities which, separately considered, are intrastate, it must appear there 
is a close and substantial relation to interstate commerce in order to justify 
federal intervention for its protection, and the criterion for such determina- 
tion is still one of degree and must be so defined, and hence, there can be no 
exact formula but only a gradual process of inclusion and exclusion. 





The Chief Justice, in his opinion, stated: 


“First—There is no question that petitioner was directly and largely 
engaged in interstate and foreign commerce. We have so often decided 
that sales to purchasers in another state are not withdrawn from Federal 
control because the goods are delivered F.O.B. at stated points within 
the State of origin for transportation. (Citing cases.) A large part of 
the interstate commerce of the country is conducted upon that basis and 
the arrangements that are made between seller and purchaser with 
respect to the place of taking title to the commodity, or as to the payment 
of freight, where the actual movement is interstate, does not affect either 
the power of Congress or the jurisdiction of the agencies which Congress 
has established. (Citation.) 

“Second—The power of Congress extends not only to the making 
of rules governing sales of petitioner’s products in interstate commerce, 
as, for example, with respect to misbranding under the Federal Foods 
and Drugs Act, (21 U.S.C.A. Sec. 1 to 26) or with respect to forbidden 
discrimination in prices under the Clayton Act (15 U.S.C.A. Sec. 13), 
but also to the protection of that commerce from burdens, obstructions, 
and interruptions whatever may be their source. (Citations.) The close 
and intimate effect which brings the subject within the reach of the 
Federal power may be due to activities in relation to productive in- 
dustry although that industry, when separately viewed, is local. It is 
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upon this well-established principle that the constitutional validity of 
the National Labor Relations Act has been sustained. (Citation.)” 


The Chief Justice cited a few illustrations where the arm of the Federal 
government had intervened in manufacturing cases, where sales of the manu- 
factured products had been made in interstate commerce, regardless of the 
origin of the raw materials. Among these, was the case growing out of the 
conspiracy of the United Hatters to compel their employer to unionize and 
their action was held to fall within the Anti-trust Act, in Loewe v. Lawlor, 
(1908) 208 U.S. 302, 52 L. ed. 502. 


In another instance, the first Coronado Coal case, the court said: 


“Coal mining is not interstate commerce and the power of congress 
does not extend to its regulation as such, but that, if congress deems 
certain recurring practices, though not really a part of interstate com- 
merce, likely to obstruct, restrain or burden it, it has the power to 
subject them to national supervision and restraint.” (United Mine Work- 
ers v. Coronado Coal Co., (1922 259 U.S. 344, 66 L. ed. 975.) 


In the second Coronado case, as pointed out by Chief Justice Hughes, the 
court held that the evidence was inadequate to show that the purpose was 
to stop production of non-union coal and to prevent its shipment to markets 
of other states, and that a combination to that end, if proved, would consti- 
tute a direct violation of the Anti-trust Act. (United Mine Workers v. Coro- 
nado Coal Co. (1925), 268 U.S. 295, 69 L. ed. 963.) Another illustration 
cited by the Chief Justice is found in Bedford Cut Stone Co. v. Journeymen 
Stone Cutters’ Association, (1927) 274 U.S. 37, 71 L. ed. 916, where a con- 
spiracy of stone cutters was held to have “the immediate purpose and necessary 
effect of restraining future sales and shipments in interstate commerce.” He 
continues: 


“With respect to the Federal power to protect interstate commerce 
in the commodities produced, there is obviously no difference between 
coal mined, or stone quarried, and fruit and vegetables grown. The 
same principle must apply, and has been applied to the injurious re- 
straints of interstate commerce which are caused by practices of manu- 
facturers and processors. (Citing cases.) The case of Carter v. Carter 
Coal Co., 298 U.S. 238, 80 L. ed. 1160, did not establish a different prin- 
ciple or overrule the decisions which we have cited.” 


The “close and substantial relationship rule” again appears in this deci- 
sion, the Santa Cruz Packing Co. case with the statement: 


“However difficult in application, this principle is essential to the 
maintenance of our constitutional system. . . . The expansion of enter- 
prise has vastly increased the interests of interstate commerce but the 
constitutional differentiation still obtains. (Citations.) Activities local 
in their immediacy do not become interstate and national because of 
distant repercussions.” 





ConsTITUTION SINCE THE SCHECHTER CASE 329 


This is the language used by Justice Cardozo in the Schechter case after 
he had stated that motion in the outer rim is communicated perceptibly, 
though minutely, to recording instruments in the center, and that the law 
was not indifferent to considerations of degree. As the cases are decided, the 
degree that must be considered is growing less and less, and the application 
of force to cause the motion in the wheel is getting farther and farther from 
the hub and toward the rim, and the amount of that force is gradually de- 
creasing. And, as the gradual process of inclusion and exclusion continues, 
the trend is more and more toward the inclusion, although the next case 
on the subject decided by the court, Consolidated Edison Co., v. National 
Labor Relations Board, (1938) 83 Adv. Ops. 131, did not extend the rule as 
to the applicability of Federal regulation over interstate business beyond the 
limit established in the Santa Cruz Packing Company case. 

The Edison case concerned the manufacture of electric energy, a portion 
only of which was directly used in interstate commerce by various railroads 
and other utilities running into and between the states of New York and 
New Jersey, and a cessation of activities in the generating plant would seri- 
ously and immediately affect such interstate commerce. While the case held, 
in addition, that the Federal power to protect interstate commerce need not 
await the disruption of that commerce, but may be exerted to prevent dis- 
ruption, there is nothing startling in that holding. 


The next “inclusion” in the power of congress to regulate is tobacco, in 
the case of Currin v. Wallace, 83 Adv. Ops. 413, holding the Tobacco Inspec- 
tion Act (Farm Products Inspection Act, 7 U.S.C.A. 492) constitutional. 

It was contended in that case that the auction sales were purely local 
affairs, but much of the tobacco so sold was intended for immediate ship- 
ment in interstate commerce, and the court held that so far as the sales for 
shipment to other states or to foreign countries it was idle to contend that 
they were not sales in interstate or foreign commerce and subject to con- 
gressional regulation. In the opinion, written by Chief Justice Hughes, it 
was stated: 


“Where goods are purchased in one state for transportation to an- 
other state the commerce includes the purchase quite as much as it does 
the transportation. (Citation.) There is no permissible constitutional 
theory which would apply this principle to purchases of livestock as in 
the Swift (196 U.S. 375, 49 L. ed. 518) and Stafford (258 U.S. 495, 66 
L. ed. 735) Cases, and of grain as in the Lemke (258 U.S. 50, 66 L. ed. 
458) and Shaffer (268 U.S. 189, 69 L. ed. gog) Cases, and deny its ap- 
plication to tobacco. In the Lamke case at pages 60, 61, condemning the 
effort of a state to control the buying of grain for shipment to other 
states, the court referred to the power of Congress to provide its own 
regulation for such transactions, saying: ‘It is alleged that such legis- 
lation is in the interests of the grain growers, and essential to protect them 
from fraudulent purchasers, and to secure payment to them of fair 
prices for grain actually sold. This may be true, but Congress is amply 
authorized to pass measures to protect interstate commerce if legislation 
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of that kind is needed.’ And again in the Shaffer Case the court said: 
‘The right to buy it (grain) for shipment, and to ship it, in interstate 
commerce is not a privilege derived from state laws and which they 
may fetter with conditions, but it is a common right the regulation of 
which is committed to Congress and denied to the states by the com. 
merce clause of the Constitution.” 


But not all of the tobacco sold at these auctions was intended for trans. 
portation in either interstate or foreign commerce, and the Tobacco Inspection 
Act made no discrimination between that for interstate and that for intra- 
state commerce. On this phase of the case, the Chief Justice stated: 


“The fact that intrastate and interstate transactions are commingled 
on the tobacco market does not frustrate or restrict the congressional 
power to protect and control what is committed to its care. As we have 
said in the Shreveport case, (Houston, E. & W.T. Ry. Co. v. United States, 
234 U.S. 342, 58 L. ed. 1341) with respect to the intrastate rates of inter- 
state carriers — “Wherever the interstate and intrastate transactions of 
carriers are so related that the government of one involves the control of 
the other, it is Congress and not the State that is entitled to prescribe the 
final and dominant rule, for otherwise Congress would be denied the 
exercise of its constitutional authority and the State, and not the Nation, 
would be supreme within the national field.’ See also Minnesota Rate 
Cases, (Simpson v. Shepard) 230 U.S. 352, 57 L. ed. 1511. (Citations.) 
Here the transactions on the tobacco market were conducted indis- 
criminately at virtually the same time, and in a manner which made it 
necessary, if the congressional rule were to be applied, to make it govern 
all the tobacco thus offered for sale.” 


The application of the commerce clause to the marketing of tobacco is 
new, but the principles upon which the case was decided are certainly as old 
as the Swift, Stafford and Lemke cases, decided in 1905, 1922 and 1925 re- 
spectively. 

Another tobacco case was decided in 1939, Mulford v. Smith, 83 Adv. 
Ops. 628, upholding the constitutionality of the marketing quota provisions 
of the Agricultural Adjustment Act.’ 

In my opinion the decision in this case permits congress to do indirectly 
what it was prohibited from doing directly in the case of United States v. 
Butler, 80 L. ed. 477, in which the first Agricultural Adjustment Act was 
held unconstitutional on the ground that production was not within the power 
of congress to regulate under the commerce clause. However, the motive of 
congress is irrelevant to the validity of its legislation, as the present case holds, 
and while the ethics of such a statement might be questioned, the legality 
cannot, and in view of the fact that the tobacco marketed was to be trans- 
ported in interstate commerce, and as the statute does not purport to control 
production, merely the marketing of the tobacco after it is produced—and 
“5. 52 Stat. at L. $1, chap. 30, as amended March 26, 1938, 52 Stat. at L. 120, chap. 54, April 7, 


1938, 52 Stat. at L. 775, chap. 518, 7 U.S.C.A. Supp. IV, Secs, 1281 et seq. That portion pro- 
viding for marketing quotas for tobacco is Title III, Subtitle B, Secs. 311-314. 
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if that does not control production, it would be difficult to imagine a more 
drastic method—and sets no limit upon the acreage which may be planted, 
but purports to be solely a regulation of interstate commerce, which it reached 
and affected at the throat where tobacco enters the stream of commerce, the 
marketing warehouse, so, employing that reasoning the act was held con- 
stitutional. Justice Roberts was the author of that opinion. 

The reasoning employed in the opinion is analagous to arguing that it 
would be murder to kill a man, but if that man’s food were shut off and he 
were permitted to starve to death no crime would be committed, but con- 
gress has never been hampered by such fine-spun distinctions. In the light 
of the present decision, the Supreme Court might very well have held the 
first AAA constitutional, but it did not do so, and neither has it overruled 
United States v. Butler. As the law now stands, congress has no power to 
regulate the production of agricultural commodities, but it may stifle pro- 
duction by regulating or even prohibiting the marketing where any portion 
of the production is to be transported in interstate commerce. 

National Labor Relations Board v. Fainblatt, 306 U.S. 601, 83 L. ed. 
1014, goes no further in extending the right of congress to control commerce 
than the Santa Cruz Packing Company case, or the Jones & Laughlin Steel 
Company case, which held the Wagner Act constitutional, except that in the 
Fainblatt case no transfer of title to the merchandise or raw materials was 
made. Fainblatt was a clothing manufacturer in New Jersey. Cloth was 
transported across the river from New York, made into clothes by Fainblatt 
and the finished garments immediately re-entered the stream of interstate 
commerce, although Fainblatt neither purchased the raw materials nor sold 
the finished garments. Throughout the year there was normally a contin- 
uous day-by-day flow of shipments of raw materials to Fainblatt’s factory 
from points without New Jersey and of finished garments from his plant to 
New York City and other points outside of the state of New Jersey. While, 
as I have stated, Fainblatt neither purchased the raw materials nor sold the 
garments, yet he did manufacture them in the stream or flow of interstate 
commerce. Again, the application of an act of congress under the commerce 
clause to a relatively small manufacturer of clothing is new, but the principle 
involved is not. 

This case apparently settles one point about which there may have been 
some question: 


“Transportation alone across state lines is commerce within the 
constitutional control of the national government and subject to the 
regulatory power of congress, and the power of congress to regulate in- 
terstate commerce extends to all such commerce, be it great or small, 
and is not restricted by the smallness of the volume of commerce affected 
in any particular case.” (Italics inserted.) 


That statement was not inadvertently, made, nor made for any other 
purpose but to state the position of the court and is repeated in the language 
of Mr. Justice Reed in Valvoline Oil Co. v. United States, 84 Adv. Ops. 112, 
at page 115 where he states: 
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“The constitutionality of such requirements was settled by the pipe 
line cases and we see nothing that excepts appellant from their effect, 
The smallness of the operation is immaterial. 


That statement taken at its face value, places every wholesaler, manu. 
facturer, retailer, lawyer, doctor, or any other individual who purchases any. 
thing outside of the boundaries of his own state or receives business from a 
foreign state under the regulatory powers of Congress. 


As the decisions stood on April 17, 1939, the date the Fainblatt case was 
decided, Congress not only had the right to regulate hours and wages, pro- 
duction of farm products through marketing limitations, production of man- 
ufactured goods either through marketing limitations, or through regula. 
tion of contracts between employers and employees, the kind and quality of 
goods produced or manufactured, through food and drug and kindred laws, 
but has exercised those rights. Nor, has its right to regulate commerce been 
restricted to interstate commerce, and with the power of congress extend- 
ing to all such commerce, be it great or small, regardless of the smallness of 
the amount (Mr. Frank Hogan’s deminimis rule became obsolete before it 
appeared in print) if intrastate commerce obstructs or interferes with that 
interstate commerce in an appreciable degree (the smallness of that degree 
has not been exactly established, but it is certainly tiny) congress has the 
right to so regulate purely intrastate transactions. In other words congress 
had complete control over. at least one of the three factors of the old law of 
supply and demand—production. 

The law of supply and demand, in spite of countless man-made laws 
attempting to amend it, is still as inevitable in its operation as death. With 
production curtailed and the demand remaining fairly constant, prices were 
bound to increase. So, congress has assumed jurisdiction over the subject of 
price to be paid and received for goods in interstate commerce and as all 
goods are either in interstate or intrastate commerce, it has assumed the 
power of fixing the price regardless of the nature of the commerce. 

The power of a state to fix the price of milk had formerly been adjudi- 
cated by the Supreme Court of the United States in the case of Nebbia v. 
New York, 291 U.S. 502, 78 L. ed. 940. Under the Marketing Agreement 
Act, (7 U.S.C.A. Sec. 601) the secretary of agriculture is given the right to 
fix the price of milk. As that was a new exercise of federal authority under 
the commerce clause, the Supreme Court was again called upon to pass upon 
the constitutionality of a federal statute regulating commerce, in the case of 
United States v. Rock Royal Co-operative, 307 U.S. 533, 83 L. ed. 1446. Justice 
Reed in delivering the opinion of the court held that in interstate commerce 
congress has the same power as that enjoyed by the states in the regulation 
of prices for the handling and selling of commodities within their internal 
borders, and hence the order of the secretary of agriculture fixing the price 
of milk was a valid, constitutional order, and furthermore that his order was 
applicable to local sales of milk by farmers to country plants within the state 
where such commodities are bought for use beyond state lines, or where sales 
for interstate transportation were commingled with intrastate transactions, 
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the existence of the local activity did not in anywise interfere with or restrict 
the power of congress to regulate. 

In that case it was urged that a sale by a farmer to some country plant 
was a local transaction, and was fully completed before any interstate com- 
merce begins, but the Supreme Court decided otherwise. Said Justice Reed 
in his opinion: 

“But where commodities are bought for use beyond state lines, the 
sale is a part of interstate commerce. We have likewise held that where 
sales for interstate transportation were commingled with intrastate trans- 
actions, the existence of the local activity did not interfere with the Fed- 
eral power to regulate inspection of the whole. Activities conducted 
within state lines do not by this fact alone escape the sweep of the Com- 
merce Clause. Interstate commerce may be dependent upon them. 
Power to establish quotas for interstate marketing gives power to name 
quotas for that which is left within the state of production. Where local 
and foreign milk alike are drawn into a general plan for protecting in- 
terstate commerce in the commodity from interferences, burdens and 
obstructions, arising from excessive surplus and the social and sanitary 
evils of low values, the power of Congress extends also to local sales. 

“The power over commerce when it exists is complete and perfect.” 
(Italics inserted.) 


The Fair Labor Standards Act of June 25, 1938 (29 U.S.C.A., Chap. 8) 
has not been tested as to its constitutionality before the Supreme Court, but 
in view of recent decisions there is little doubt but that it is constitutional. 
As you know this act imposes maximum hours and minimum wages in all 
industries, with certain exceptions that time does not permit enumerating. 
The Act also contains a prohibition against child labor in commerce, and no 
exceptions exist in the act as to such employment, other than those granted 
a parent or person standing in the relation of a parent. That portion of the 
act prohibiting child labor applies to every employer today. A simple amend- 
ment eliminating the exceptions granted in the wages and hours provisions 
of the act could bring every industry, profession and occupation under the 
regulatory powers of congress, and as the act states in its “preamble” that 
it is designed to eliminate certain practices that constitute an unfair method 
of competition, and if one industry were regulated by the act and another 
were not, it certainly would be unfair to the one so throttled, amendments 
may be anticipated. 

All of the printers ink, oratory and furore employed in attempting to 
pass a Child Labor Amendment to the Constitution were wasted. No child 
labor amendment is necessary, congress now not only has the power to pro- 
hibit interstate shipments of goods made by child labor, but has effectively 
prohibited the employment of children in any industry, Hammer v. Dagen- 
hart, (1918) 147 U.S. 251, 62 L. ed. r101, to the contrary notwithstanding. 

Under recent decisions regarding burdens, restrictions, obstructions and 
interferences affecting interstate commerce, lessening the degree and widen- 
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ing the effect of “repercussions” and increasing the jurisdiction of congress 
over interstate commerce regardless of how small that interstate commerce 
is, until the maxim “deminimis” has been applied and exceeded, it is incon- 
ceivable how Carter v. Carter Coal Co., (80 L. ed. 1160) longer has any ap. 
plication. Chief Justice Hughes distinguished that case, but it is a distinction 
without a difference to the average lawyer. 

But one of the ten cases remains the law, the Schechter case, and how 
long that case will be authority remains to be seen. There it was held, as 
you remember, that the chickens had come to rest, lost their interstate char- 
acter by being commingled with the goods of the state, and those persons 
killing and dressing such chickens were not engaged in interstate commerce, 
nor did their operations affect interstate commerce directly. 

Ex-President Hogan is right when he says there were several “important 
shifts in constitutional doctrines.” How far then Solicitor General Jackson 
is correct in stating that we are really back to the constitution depends en- 
tirely upon your point of view. I am safe in adding my bit to the controversy 
by stating that we certainly have come a long way in interpreting the com- 
merce clause from the simple holding in Gibbons v. Ogden that navigation 
is commerce, to the present holding that every productive, agricultural, man- 
ufacturing, mining and transportation act engaged in by the people of the 
United States is either interstate commerce, or so closely affects interstate 
commerce as to be subject to regulation by congress under the commerce 
clause of the constitution. 

Congress started out in 1932 to regulate traffic in chickens and has wound 
up in 1939 by regulating traffic in children. Hence, my title, “From Chick- 
ens to Children.” 

In conclusion let me again quote the prophetic words of Chief Justice 
Hughes in the Schechter case: 


“If the commerce clause could be construed to reach all trans- 
actions which could be said to have an indirect effect upon interstate 
commerce, the Federal authority would embrace practically all the ac- 
tivities of the people and the authority of the state over its domestic con- 
cerns would exist only by suffrance of the Federal Government.” 


Gentlemen, by the gradual process of “inclusion” and little if any “ex- 
clusion” we have reached that stage! 





Dw You Osyjecr To THE INsTRUCTIONS? 


Did You Object to the Instructions? 


By Joun F. Esernarpr 
Member of Wichita Bar 


Must a litigant object to the trial court’s instructions to the jury in order 
to be enabled to complain thereof on appeal? If so, how, when and in what 
manner must such objection be made? In fine, what foundation must be laid 
in the trial court to render reviewable matters pertaining to instructions? 

In 1930, Mr. Justice Harvey tempered his dissent in Richardson v. Busi- 
ness Men’s Protective Ass’n., 129 Kan. 700, 707, 284 Pac. 599, with this con- 
fession: 

“I realize that the decisions of the court heretofore have not been 
very definite on this matter.” 


In 1940 those words are as timely and accurate as when they were 
spoken. In fact, the decisions of the last decade have probably tended to 
increase rather than lessen the obfuscation and confusion concerning this 
roblem. 

. It is hoped that this article may be of some guiding benefit to those 
practitioners who find themselves confronted with unacceptable (to them) 
instructions. 


Ik 


The Supreme Court, in the exercise of its appellate jurisdiction (which 
is purely a secondary jurisdiction of review), will consider only such ques- 
tions as have been raised in and presented to the trial court. (Spoul v. Russell, 
135 Kan. 620, 11 P. (2d) 978, 1932; Anderson v. Shannon, 146 Kan. 704, 73 
P. (2d) 5, 1937; Fisher v. Central Surety & Ins. Co., 149 Kan. 38, 86 P. (2d) 
583, 1939.) 

This is a general principle of appellate law. While not confined to 
errors relating to instructions, it is fully applicable thereto. (Stewart v. Mar- 
land Pipe Line Co., 132 Kan. 725, 297 Pac. 708, 1931; Carter v. McNally, 137 
Kan. 313, 20 P. (2d) 491, 1933-) 

Therefore, some objection to the instructions must be made in the trial 
court, although this rudimentary law offers us no solution to the problem of 
how, when or in what manner such objection must be interposed. 


2. 


Another general rule of appellate law, applicable but not confined to 
instructional errors, is that no “trial error” will be reviewed unless (a) it has 
been brought to the attention of the trial court by motion for new trial and 
(b) appeal has been perfected from the order overruling such motion. (Mor- 
gan v. Morgan, 146 Kan. 880, 73 P. (2d) 1105, 1937; Rierson v. Southern Kan- 
sas Stage Lines Co., 146 Kan. 30, 69 P. (2d) 1, 1937.) With reference to 
“(b)”, the notice of appeal must specify the overruling of the motion (Allen 
v. Pearce Dental Supply Co., 149 Kan. 549, 88 P. (2d) 1057, 1939), and the 
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assignment of errors in the abstract must also specify such order (Brewer v, 
Harris, 147 Kan. 197, 75 P. (2d) 287, 1938). 

“Erroneous rulings or instructions of the court” are ground for new trial 
(G. S. 1935, 60-3001). It is well settled that the giving of erroneous instruc- 
tions (or the refusal to give requested instructions) is a “trial error,” not re- 
viewable in the absence of a motion for new trial and the perfection of an 
appeal from the order overruling the motion. (Dryden v. C. K. & N. Ry. 
Co., 47 Kan. 445m 28 Pac. 153, 1891; Thogmartin v. Koppel, 145 Kan. 347, 
351, 65 P. (2d) 571, 1937; Barnhill v. Ow, 145 Kan. 696, 67 P. (2d) 546, 1937.) 


3. 

As to certain types of instructional errors, it is well settled that objection 
must be made at (or immediately prior to) the time the instructions are 
given. (Under what circumstances such objection is required is a matter 
which will be discussed later herein.) 

In all such instances, a third general rule of law must be observed by 
the practitioner: the objection must be sufficiently specific to direct the trial 
court’s attention to the precise ground of complaint. A litigant is not per- 
mitted “to bury an error in generalities.” (Clark v. Linley Motor Co., 126 
Kan. 419, 268 Pac. 860, 1928; Emery v. Bennett, 97 Kan. 490, 492, 155 Pac. 
1075, 1916.) A mere general “objection” is as inefficacious as no objection 
at all and will not serve as the basis for appellate review of instructional er- 
rors. (Sith v. Fullinwider, 40 Kan. 73, 19 Pac. 314, 1888; Isnard v. Edgar, 81 
Kan. 765, 106 Pac. 1003, 1910; Merrick v. Missouri-K.-T. Ry. Co., 141 Kan. 
591, 595» 42 P. (2d) 950, 1935-) 

This rule is probably inapplicable where the instruction objected to con- 
tains an error or defect so patent as to be discernible at a glance. (Moore v. 
Owens, 143 Kan. 620, 622, 56 P. (2d) 86, 1936; see Walliams v. Flour Mills 
Co., 103 Kan. 842, 844, 176 Pac. 639, 1918.) However, since the obviousness 
of the error or defect is an arguable matter of opinion, the cautious practitioner 
will always make his objection specific. 


Quaere whether, assuming the instructional error is of the type to which 
objection must be made, a litigant would be protected if he merely re- 
quested in writing the submission of an instruction at variance with the one 
given by the court, but did not also specifically object to the court’s instruc- 
tion. Foley v. Crawford, 125 Kan. 252, 263, 264 Pac. 59 (1928), would ap- 
pear to hold that to request a contrary instruction is sufficient: 


“What the defendant desired to have in the instructions should have 
been made known to the court either by a request for a modification of 
the instructions given or by submitting to the court special instructions 
with the request that they be given.” (Emphasis supplied.) 


In Hack v. City of Pittsburg, 145 Kan. 383, 389, 65 P. (2d) 580 (1937), 
the following appears: 


‘... this court has held an objection to the instruction given must 
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be made at the time or @ special instruction requested.” (Emphasis sup- 
plied.) 


See, also, Mr. Justice Harvey’s dissent in Richardson v. Business Men’s 
Protective Ass'n., 129 Kan. at 707, supra: 


“My view is that to predicate error on instructions given the record 
should show the party complaining had requested an instruction differ- 
ing in substance from that given, which was refused, or that he had 
objected to the instructions as given, which objections were overruled, 
or that he had moved for a modification of the instructions, which 
motion was denied, or that in some other appropriate way he had pre- 
sented to the trial court the question which he urges in this court and 
had an adverse ruling thereon.” 


Seemingly any type of objection will suffice, providing counsel’s exact 
contention is thereby made known to the trial court in compliance with the 
hereinbefore stated requirement of explicitness. (Certainly no “exception” 
need be taken to the instructions, necessity for formal exceptions having been 
abolished by the 1909 code. Cobe v. Coughlin, 83 Kan. 522, 526, 108 Pac. 
805, 1910; Bowen v. Timmer, 87 Kan. 162, 123 Pac. 742, 1912.) 


4: 

Thus far our course has been well charted by unequivocal judicial author- 
ity. With the foregoing principles in mind, let us approach, now, the prob- 
lem of when and under what circumstances objection must be made at the 
time the instructions are given. 


It is submitted that the existing rule in Kansas is: 


(a) An instruction which is generally correct, but which is subject to 
objection as being incomplete, ambiguous, indefinite, conflicting, inadequate, 
misleading, overly general, or as misstating or imperfectly stating the evidence 
or the litigants’ contentions—in other words, an instruction which does not 
contain a fundamentally incorrect statement of law but which is erroneous 
or incomplete as to minor, incidental, secondary or special phases of the case 
—must be specifically objected to at the time it is given (and, of course, must 
also be objected to by motion for new trial) ; 


(b) An instruction which contains an outright misstatement of law, 
plainly and fundamentally erroneous (and, perhaps, an instruction which 
propounds a correct statement of law but one which is inapplicable to or out- 
side the issues of the case) need not be objected to (except, obviously, by 
motion for new trial). 


In so far as this distinction may itself seem ambiguous and difficult to 
apply, it is, we hasten to add, not ours but the court’s. 


The statute (G. S. 1935, 60-2909), although frequently cited by the Su- 
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preme Court in opinions dealing with our problem, gives us little if any aid: 


“Fifth. When the evidence is concluded and either party desires 
special instructions to be given to the jury, such instructions shall be 
reduced to writing, numbered and signed by the party or his attorney 
asking the same, and delivered to the court. The court shall give 
general instructions to the jury, which shall be in writing and be num- 
bered, and signed by the judge, if required by either party. Before read- 
ing the instructions to the jury, the court shall, when requested, submit 
the same to counsel on either side and give counsel a reasonable time 
to suggest modifications thereof.” (Emphasis supplied.) 


The distinction suggested by the statute is between “special” instructions, 
which need not be given unless requested by counsel, and “general instruc- 
tions” which, apparently, the court is obligated to deliver even in the absence 
of a request (Thompson v. Dyson, 120 Kan. 591, 593, 244 Pac. 867, 1926). It 
might be argued that the court, in performing his duty of rendering general 
instructions, is bound to give correct instructions, and that it is not incumbent 
upon counsel to assist the court by pointing out and objecting to his failure 
so to do. However, the distinction between “general” and “special” instruc- 
tions is at least as obscure as the distinction followed by the Supreme Court, 
so the practitioner’s problem would not be solved by its adoption. 

Probably the first case to discuss the problem under the new (1909) code 
was Cobe v. Coughlin, 82 Kan. 522, supra. In that case, however, appellee 
contended only that appellant had failed to take an “exception” to the in- 
structions. Whether or not appellant “objected” thereto is not disclosed by 
the opinion. Hence, the case is of no present value to us, though it is often- 
times cited in decisions dealing with the necessity of “objecting” to instruc- 
tions. 

Shortly thereafter, in Bowen v. Timmer, 87 Kan. 162, supra, the Supreme 
Court reviewed instructions which confused evidence as to transactions not 
in issue, with the actual matters in controversy. So complete was this con- 
fusion that the court believed “the jury were misled.” In answer to appellee’s 
contention that appellant had not “objected” to these instructions, the court, 
apparently deeming the test of reviewability to be whether counsel’s silence 
evinced “acquiescence in an erroneous declaration of law or . . . a purpose 
to take advantage of unguarded expressions that would have been promptly 
corrected if pointed out,” held that counsel probably misunderstood Cobe v. 
Coughlin, supra, to excuse the necessity of making “objections” as well as 
“exceptions” and, therefore, should not be held to have waived his right to 
object to the instructions upon appeal. 

Thompson v. Dyson, 120 Kan. 591, supra, is the first case which applied 
the distinction now followed by the court. There, a plaintiff's judgment was 
reversed because the trial court instructed the jury that the burden of proof 
was upon defendant, when it was in fact upon plaintiff—and this although 
defendant had not objected to the instruction when given. Mr. Justice Harvey 
wrote for the court as follows: 
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“Appellee contends that the error complained of by appellants is 
not available to them, for the reason that no other instruction on the 
burden of proof was requested, and upon this point cite Hail Association 
v. Surety Co., 97 Kan. 271, 155 Pac. 13, where it was said: 


“*The jury were told that the burden of proof was on the plaintiff 
to prove its right to recover by a preponderance of the evidence. This 
is objected to apparently on the ground that as to some of the specific 
issues the burden was on the defendant. The instruction given was 
true as a general statement. \f a more specific direction had been asked 
a different question would be presented.’ 


“The difficulty with applying the rule here stated is that the in- 
struction given in this case was not true as a general statement. The 
statute (R. S. 60-2909) requires the court to give general instructions to 
the jury, and includes a general statement of the burden of proof as it 
applies to the case, and if either party desires special instructions to be 
given, they should be requested. The error was [not] in giving no 
general instruction on the burden of proof as applied to plaintiff, but in 
placing all of it upon defendants.” (Emphasis supplied.) 


The distinction announced in the Thompson case has never been ex- 
pressly departed from and is, we submit, the present law of this state. 

In Skaer v. American Nat'l Bank, 126 Kan. 538, 268 Pac. 801 (1928), 
the court held that failure to object to instructions at the time they were 
given rendered “unavailing any complaint that the instructions were not as 
full and complete as they ought to have been.” However, in so holding the 
court quoted extensively from the Thompson case, distinguishing it (and 
reaffirming it, by innuendo) upon the basis that in the case before the court: 


“There is no incorrect statement of law contained in the instruction. 
... The criticism made by the appellant concerning the instruction is not 
that it did not state correct principles of law, but that it was ‘misleading, 
ambiguous and prejudicial.’ This must be because it did not state ad- 
ditional principles. If additional instructions had been desired, they 
should have been requested.” (Emphasis supplied.) 


Our distinction encountered and overcame its first vociferous opposi- 
tiongn Richardson v. Business Men’s Protective Ass'n., 129 Kan. 700, supra, 
syllabus two of which case reads: 


“When the court gives instructions on the issues to be determined 
by the jury, as provided by statute (R. S. 60-2909), and one or more 
of the instructions includes statements of law with respect to such issues 
which are clearly erroneous, it is not necessary, in order to predicate 
error upon the giving of such instructions, that the party against whom 
such erroneous instructions were given make a record or exceptions to 
the instructions as given, or of objections thereto, or of his motion for 
their modification before or at the time they were read to the jury.” 
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Mr. Justice Harvey wrote the majority opinion but did not concur in 
the holding. He and Mr. Justice Hutchinson each dissented, the latter sans 
opinion. Of the justices who concurred in the majority opinion, only Mr. 
Justice (now Chief Justice) Dawson remains on the bench today. 

The Richardson case is approved and followed in State v. Hartsock, 140 
Kan. 428, 37 P. (2d) 36 (1934), reversing the trial court for instructing the 
jury as to a crime with which defendant was not charged. This opinion was 
written by Mr. Justice Hutchinson. It was concurred in by Mr. Chief Justice 
Johnston and by Justices Burch, Smith and Thiele. Justices Dawson and 
Harvey dissented without opinion. The record in the case did not show 
“any objection to the instructions given until the filing of the motion for a 
new trial.” 

This case is important both because it reiterates the rule of the Richard- 
son case, and also because it apparently extends the scope of that rule by 
making it applicable not only to “erroneous” instructions but also to correct 
statements of law inappropriate to the issues involved. Thus, the opinion, 
at page 432, quotes the following language from State v. Thompson, 119 Kan. 


743, 241 Pac. 110 (1925): 


“On the trial to a jury the court should not give an instruction in- 
appropriate to the issues, even though it correctly states the law.” 


The last decision which expressly approves the Richardson case rule is 
Doyle v. City of Herington, 142 Kan. 169, 172, 45 P. (2d) 890 (1935): 


“Counsel for appellee argue that appellant cannot be heard to com- 
plain of this matter at this time, because no objection was made to the 
giving of this instruction during the trial and no request was made for 
its modification or correction, or for any instruction as to the burden of 
proof with regard to contributory negligence. The cases cited by the 
appellee in support of this omission and failure of the appellant are 
limited since the adoption of the 1909 code to cases where the instruc- 
tions were insufficient, incomplete or needed modification. (Cobe v. 
Coughlin, 83 Kan. 522, 112 Pac. 115; and Richardson v. Business Men's 
Protective Ass’n., 129 Kan. 700, 284 Pac. 599.) 

“Instruction No. 6, as above quoted, [placing the burden of proof 
upon plaintiff to establish lack of contributory negligence) does not be- 
long to the class of being insufficient or incomplete, and therefore the 
appellant is not estopped from complaining of it as error by not hav- 
ing objected to it at the time it was given.” 


Mr. Chief Justice Dawson and Justices Harvey, Smith, Thiele and We- 
dell, of our present Supreme Court, each concurred in the Doyle decision. 

That the distinction is still recognized by the Supreme Court is illus- 
trated by the fact that in Hack v. City of Pittsburg, 145 Kan. 383, 389, 65 P. 
(2d) 580 (1937), while holding nonreviewable certain incomplete instructions 
to which no objection had been made, the court felt it necessary to emphasize 
the fact that they were not dealing with erroneous instructions: 
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“Tt will be seen then that the claim is not that the instruction mis- 
stated the law, but that the instruction merely failed to include certain 
items. In such a case this court has held an objection to the instruction 
given must be made at the time or a special instruction requested.” 


(Emphasis supplied.) 


One quite recent decision, Schreiner v. Rothgarn, 150 Kan. 325, 92 P. 
(2d) 59 (1939), may be cited as authority for the proposition that under 
some circumstances an erroneous instruction is reviewable although not ob- 
jected to at the time it is given. The instruction erroneously advised the jury 
that, if they found for plaintiffs, they should allow interest in a stated amount, 
which amount was not justified under the evidence. A dispute as to whether 
appellant had or had not objected in the trial court may have caused the 
Supreme Court to relax its usual requirement (although ordinarily it is ap- 

llant’s duty to perfect a record which affirmatively discloses his objections— 
Anderson v. Shannon, 146 Kan. 704, Supra). Or perhaps the court simply 
applied the Richardson case rule without deeming any discussion necessary. 
In any event, the following is all that the opinion contains on the point: 


“Appellees contend that appellants did not object to instruction No. 
10 ‘until after the verdict,’ while appellants state that instruction No. 10 
‘was objected to by both plaintiffs and defendants.’ On this point the 
record is not entirely clear, but, in any event, the propriety of instruction 
No. 10 was clearly raised on the motion for new trial and will be here 
considered as having been timely made.” (150 Kan. at 327.) 


A plethora of decisions might be cited in support of the rule that in- 
structions which do mot contain erroneous statements of law but which are 
inadequate, incomplete, indefinite, misleading, ambiguous, etc., must be ob- 
jected to at the time they are given. The following cases, among others, are 
illustrative: Hoyt v. Dengler, 54 Kan. 309, 38 Pac. 260 (1894); Judy v. Buck, 
72 Kan. 106, 82 Pac. 1104 (1905); Hamilton v. Rly. Co., 95 Kan. 353, 148 Pac. 
648 (1915); Murphy v. Gas & Oil Co., 96 Kan. 321, 150 Pac. 581 (1915); 
Hail Ass'n v. Surety Co., 97 Kan. 271, 155 Pac. 13 (1916); Williams v. Flour 
Mills Co., 103 Kan. 842, 176 Pac. 639 (1918); Bank v. Abbott, 104 Kan. 344, 
179 Pac. 326 (1919); Rapier v. Bank, 105 Kan. 606, 185 Pac. 888 (1919); 
Master Sales Co. v. Sytsma, 114 Kan. 120, 217 Pac. 291 (1923); Briley v. Nuss- 
baum, 122 Kan. 438, 252 Pac. 223 (1927); Foley v. Crawford, 125 Kan. 252, 
264 Pac. 59 (1928); Skaer v. American Nat'l Bank, 126 Kan. 5, 38, 268 Pac. 
801 (1928); Lambert v. Rhea, 134 Kan. 10, 4 P. (2d) 419 (1931); Williams 
v. Hanston State Bank, 140 Kan. 260, 36 P. (2d) 84 (1934); Independence 
State Bank v. Drohen, 144 Kan. 39, 58 P. (2d) 260 (1936); Hack v. City of 
Pittsburg, 145 Kan. 383, 65 P. (2d) 580 (1937); Waltmire v. Ford, 147 Kan. 
732, 78 P. (2d) 893 (1938), and Hogan v. Santa Fe Trail Transportation Co., 
148 Kan. 720, 85 P. (2d) 28 (1938). 


Syllabus three in Judy v. Buck, 72 Kan. 106, supra, reads: 


“In the absence of a request to do so it is not error for a trial court 
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to omit to instruct the jury upon special phases of the case, where proper 
general instructions have been given.” 


Syllabus four of Hamilton v. Railway Co., 95 Kan. 353, supra, appears 
thus: 

“A judgment will not be reversed because of complaint that the 
court did not properly, correctly and fully instruct the jury, where the 
instructions given correctly stated the law and no request was made for 
other or additional instructions.” 


In Master Sales Company v. Sytsma, 114 Kan. 120, supra, the fifth syllabus 
reads: 
“A complaint of an instruction, correct so far as it goes, is not good 
on appeal where no request was made for an instruction covering the 
proposition of which complaint is made.” 


Again, syllabus three of Briley v. Nussbaum, 122 Kan. 438, supra, reads: 


“Where an instruction correctly states the law applicable to the 
facts shown by the evidence, the litigant complaining of the instruction 
and desiring a modification of it, or an additional instruction must re- 
quest such modification or such additional instruction.” 


At pages 262 and 263 of Williams v. Hanston State Bank, 140 Kan. 260, 
supra, the court says: 


“The contention of the defendant is that the instructions are in- 
definite and misleading. . . . 

“The instructions appear to be correct so far as they pertain to the 
issue on which the case was tried by the parties. The failure of the de- 
fendant to object to the instructions, as given, or to suggest modifications 
of them, bars him from complaining that additional instructions were 
not given, or of those given.” 


The foregoing quotations are typical of the language used in decisions 
denying to appellants the right to complain of instructionary errors to which 
no objection was made at the time the instructions were given. From them, 
some idea can be gleaned as to when such initial objection is necessary. It 
must also be apparent that the dividing line between erroneous instructions 
which need not be objected to (except by motion for new trial), and am- 
biguous, incomplete or indefinite instructions which must be objected to both 
when they are delivered and by motion for new trial, is not at all clear and 
distinct. 

Probably the distinction is in fact grounded upon the “prejudicial-non- 
prejudicial error” test (G.S. 60-760 and G.S. 60-3317). If the error in the 
instruction is so glaring as substantially to prejudice a litigant, the Richard- 
son case rule should apply. If not, specific objection must be made at the 
time—and even then the Supreme Court may brand the error nonprejudicial 
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and grant appellant no relief (Cf. Murphy v. Gas & Oil Co., 96 Kan. 321, 
supra). In other words, the problem may actually be more theoretical than 


real 


Be that as it may, the practitioner who conscientiously desires to pro- 
tect his client can hardly afford to hazard the definite possibility that the 
Supreme Court may not agree with his judgment as to what is and what is 
not an “erroneous statement of law.” Rather than subject his client to that 
risk, he should lodge his objections to the instructions at the time they are 
given. 


(The writer submits, too, that the Richardson case distinction cannot be 
supported except upon the basis of stare decisis, which has little application 
to the procedural problem under consideration. 


Instructional errors are, as has been pointed out, “trial errors.” Why 
should they not be treated precisely as other types of trial errors? The mere 
fact that the 1909 code abolished “exceptions” in no wise obviates the neces- 
sity for “objections.” Thus, for example, incompetent evidence introduced 
without objection cannot be relied upon in the appellate court as ground for 
reversal. (Ghumn v. Josch, 133 Kan. 16, 298 Pac. 751, 1931.) 


Furthermore, it is well settled that: 


“ 


. . . « legal questions not fairly nor timely raised in the trial court 
are not reviewable on appeal.” (State Bank of Stella v. Moritz, 146 Kan. 


23, 69 P. (2d) 15, 1937, syl. 1. (Emphasis supplied.) 


A trial error first raised on a motion for new trial is not “timely raised” 
(Feidler v. Motz, 42 Kan. 519, 22 Pac. 561, 1889; Hartwell v. Manufacturing 
Co., 78 Kan. 259, 97 Pac. 432, 1908; 46 C.J. §87, p. 133; id. 884, pp. 129, 130; 
4CJ.S. §243, p. 488). Although an exception to this rule may exist when the 
trial court still has an opportunity to correct the error at the time the motion 
is presented (Speer v. Shipley, 149 Kan. 15, 85 P. (2d) 999, 1939), nothing 
can be done about instructions which have already been given and which a 
jury has already followed in arriving at its verdict. Certainly objections to 
instructions are not “timely raised” when they are made, for the first time, 
by motion for new trial. (But see Schreiner v. Rothgarn, 150 Kan. at 327, 
supra.) 

Therefore, it is submitted that the law should, though it does not, require 
objection to be made in all cases at the time the objectionable instruction is 
given. Compare Mr. Justice Harvey’s dissenting opinion in Richardson v. 
Business Men’s Protective Ass’n., 129 Kan. at 706 et seq., supra.) 


5- 

We seem to have exhausted ourselves without yet having so much as 
mentioned the “law of the case.” That is as it should be. The “law of the 
case” should have nothing whatever to do with determining whether an 
instructionary error is or is not reviewable. There have, however, been fre- 
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quent references by the Supreme Court to the “law of the case” in connection 
with unobjected-to instructions, especially in recent years, and because of the 
resultant confusion among the bar of this state, we shall discuss the rule at 
this time. 

In Fotopoulos v. Gas Service Co., 150 Kan. 738, _ P. (2d) __, decided 
December 9, 1939, appellant’s assignment of errors included the giving of im- 
proper instructions and the overruling of her motion for new trial. The in- 
structions complained of contained nothing “seriously wrong” (150 Kan. at 
744), so, under the rule hereinbefore set forth, objection should have been 
made thereto at the time they were given. Plaintiff-appellant had failed to 
lodge her objections then. Hence, the instructionary error was nonreviewable. 

The Supreme Court, however, did not adopt this line of reasoning in 
rendering its decision. Instead, it wrote as follows: 


“At the trial, and before the instructions were given to the jury, 
the court submitted them to counsel and a recess was taken to enable 
counsel to examine them and to make suggestions or corrections. Coun- 
sel for plaintiff made no objection to the instructions and no suggestions 
of amendments. . . . One of the grounds for plaintiff's motion for a new 
trial was the giving of erroneous instructions. On the hearing of the 
motion for a new trial counsel for plaintiff argued that instruction No. 6 
was erroneous. In this court their principal argument is that instruction 
No. 5 is erroneous. It is the general rule that instructions not objected 
to become the law of the case. (Thogmartin v. Koppel, 145 Kan. 347, 
67 P. (2d) 571; Stephenson v. W. R. Grimshaw Co., 147 Kan. 532, 77 
P. 2d 981; Fisher v. Central Surety & Ins. Corp., 149 Kan. 38, 86 P. 2d 
583.) Notwithstanding that, we have examined the instructions and 
considered the criticism now made of them and find nothing seriously 
wrong with the instructions as given.” (Emphasis supplied.) 


What is meant by the statement that “instructions not objected to become 
the law of the case”? 

The “law of the case” rule has two separate and distinct meanings, 
neither of which, we submit, is applicable to the facts involved in the Foto- 

los case. 

First of all, the phrase means that the instructions are the law of the case 
in so far as the jury is concerned. Thus, the syllabus of U.P. Rly. Co. v. 
Hutchinson, 40 Kan. 51, 19 Pac. 312 (1888), reads: 


“Instructions, Jury to Obey and Follow. The instructions of the 
trial court to the jury are the law of the case, for the jury to obey and 
follow. If instructions of the trial court are wholly disregarded by the 
jury upon a material question of law, their verdict in defiance thereof 
ought not to be the foundation of any judgment.” (Emphasis supplied.) 


As to the jury, however, the instructions are always the law of the case. 
Jurors are sworn to follow and apply the court’s instructions. | It is their 
duty to do so. And if they fail in that duty, their verdict cannot stand. (U.P. 
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Rly. Co. v. Hutchinson, 40 Kan. 51, supra; Railway Co. v. Schroll, 76 Kan. 
572, 92 Pac. 596, 1907; Colwell v. Parker, 81 Kan. 295, 105 Pac. 524, 1909; 
Johnson v. Oil & Gas Co., 114 Kan. 519, 220 Pac. 176, 1923; Winston v. Mc- 
Knab, 134 Kan. 75, 78, 4 P. (2d) 401, 1931.) 

Furthermore, it can make no difference whether or not the instructions 
have been “objected to.” It is of no concern to the jurors whether counsel 
have objected to the instructions given by the court. Therefore, the “not ob- 
jected to” phraseology is meaningless when the “law of the case” rule is used 
in this sense. In only two of the above-cited cases— Rly. Co. v. Schroll and 
Colwell v. Parker (the more recent of which was decided in 1909)—does the 
court use the inappropriate verbiage “not objected to.” 

(It is conceivable that the trial court might instruct the jury that if they 
find fact “X” to be true, their verdict shall be for defendant, when, as a matter 
of law, fact “X”, if established, would entitle plaintiff to the verdict. We 
shall assume this instruction is of the type to which objection must be made 
at the time it is given in order to render it reviewable. Plaintiff objects there- 
to. The jury, in answer to special questions, declares “X” to be true. They 
then disregard the instruction by rendering a verdict for plaintiff. Of course 
such verdict should be sustained despite the fact that the jury disobeyed the 
instruction. 

However, it was not the privilege of the jurors to determine whether or 
not the instruction was correct. They were bound to render their verdict 
according to the instruction as given. Plaintiff's objection, which rendered 
the instructionary error reviewable, did not in any way alter the jurors’ duty 
to obey the instruction. He could have moved for judgment on the special 
findings notwithstanding a general verdict in favor of defendant. Hence, 
we repeat: it is utterly immaterial, in so far as the jury is concerned, whether 
or not objection is made to an instruction.) 

The “law of the case” rule has a second meaning as applied to the court. 
An instruction to which no objection has been made, or which has not been 
assigned as error by motion for new trial, or in some manner has been ren- 
dered non-reviewable, must, since it cannot be reviewed, be conclusively pre- 
sumed to be correct. Hence it is, for appellate purposes (and in subsequent 
proceedings in the trial court), the “law of the case.” 

For example, suppose A sues B on a note. B defends on the ground of 
lack of consideration. A introduces some evidence of present consideration 
and attempts to introduce evidence of antecedent consideration, but, on ob- 
jection of B, the trial court excludes the latter testimony. This is erroneous 
since, under the negotiable instruments law, antecedent consideration con- 
stitutes “value” (G. S. 1935, 52-302). The trial court then instructs the jury 
that if they find no consideration other than antecedent consideration was 
given, their verdict shall be for B. A does not object thereto either when it 
is given or by motion for new trial—hence, it is nomreviewable. A appeals 
from an adverse verdict and judgment, assigning as error the improper ex- 
clusion of his evidence. Apart from the instruction, he would plainly be en- 
titled to a reversal. However, because the instruction is nonreviewable, it is 
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the “law of the case” of A versus B. That being the law, the evidence of 
antecedent consideration was properly excluded and the judgment must be 
affirmed. 

This is a sound rule of law. However, it is, we maintain, misapplied by 
the Supreme Court in the Fotopoulos case; and the “not objected to” wording 
is inaccurate and should not be used in any case (whether the rule is being 
applied in the “jury” sense or in the “court” sense). 

In the first place, an instruction becomes the “law of the case” when it 
is not reviewable. It is immaterial why it is not reviewable. 

An “incomplete” instruction is not reviewable unless objected to. Hence, 
if no objection is made, it becomes the “law of the case.” Why? Because it 
was not “objected to”? No! It is the law of the case because it is not re- 
viewable. True, in that particular case, it was not reviewable because of the 
lack of objection. But in many cases an instruction, even though not ob- 
jected to, will mot become the law of the case. And in many instances an 
instruction may become the law of the case even though it is objected to. 

Suppose an instruction is objected to when it is given, but no motion for 
new trial is filed. Or suppose it is objected to both when it is given and 
by motion for new trial, but appellant appeals only from the judgment and 
does not specify in his notice of appeal the order overruling his motion for 
new trial. Or suppose he neglects to include this order in his assignment of 
errors. Or suppose he doés specify the overruling of his motion both in his 
notice of appeal and in his assignment of errors, but fails to include the in- 
structions in his abstract (thus rendering the instructionary error nonreview- 
able—Lambert v. Rhea, 134 Kan. 10, 4 P. (2d) 419, 1931; Smith v. Kagey, 146 
Kan. 563, 570, 73 P. (2d) 56, 1937). Or suppose he does all these things, but 
the instruction is consistent with another instruction requested by him and 
adopted by the court, or is favorable to him (in either of which events, he 
cannot ask to have the error reviewed—Gardenhire v. Sinclair-Prairie Oil Co., 
141 Kan. 865, 44 P. (2d) 280, 1935; Jones v. McCullough, 148 Kan. 561, 83 P. 
(2d) 669, 1938). In each of the foregoing instances the instructionary error 
is not reviewable despite the fact that it was “objected to.” And in each of 
them, the instruction becomes the “law of the case.” 

On the other hand, suppose the instruction contains so erroneous a state- 
ment of fundamental law that, under the Richardson case distinction, no ob- 
jection need be made thereto. Appellant does not object to the instruction, 
but merely raises his contention by motion for new trial and perfects an appeal 
from the order overruling his motion. The instruction is reviewable. There- 
fore, it is mot the “law of the case.” 

It is submitted, then, that the “not objected to” phraseology is inaccurate. 
The true rule is that an instruction which is not reviewable is the law of the 
case—irrespective of why it is nonreviewable. 

In the second (and probably more important) place, the “law of the 
case” rule is not a test of, and should have nothing to do with determining 
reviewability. It is the result, not the cause of nonreviewability. It is con- 
cerned not with whether an instruction can or cannot be reviewed, but, rather, 
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deals with the effect of the nonreviewability of instructions upon other phases 
of the case. 

Stated another way, the “law of the case” rule does not come into play 
until the nonreviewability of the instructions has first been established. It 
“takes up” where the various rules of nonreviewability “leave off.” It is posited 
upon and commences with the assumption that the instructions cannot be 
reviewed, and is relevant only in determining the results of such nonreview- 
ability upon other (not instructionary) trial errors. 

In the hypothetical case of A versus B, supra, the trial error under con- 
sideration was the exclusion of evidence of antecedent consideration. The 
court had instructed the jury that antecedent consideration was insufficient. 
That instruction, not having been objected to, either originally or by motion 
for new trial, was not reviewable. Hence, it was the “law of the case.” Since 
it was the law of that case that antecedent consideration was insufficient, the 
exclusion of evidence was proper. 

Note, though, that 4 was not seeking appellate relief upon the ground of 
the erroneous instruction. He was relying upon another trial error. Had he 
asked reversal because of the instruction, the court should have denied him 
relief upon the ground that, not having objected properly and not having 
perfected an appeal on that basis, the instruction was not reviewable. 


That is to say, if, in our hypothetical case, A appealed and raised only the 
question of the exclusion of evidence, he would lose because of the “law of the 
case” rule (which renders the evidentiary error not nonreviewable but non- 
erroneous). If he raised only the question of the erroneous instruction, he 
would lose, not because of the “law of the case,” but because he had not prop- 
erly objected to and perfected his appeal from the instructionary error, thus 
rendering such error nonreviewable. If, on his appeal, he raised both the 
evidentiary and the instructionary error, application of both rules would be 
necessary to defeat him. 

One would hardly argue: “(a) an instruction which has not been ob- 
jected to cannot be reviewed; (b) therefore, it is the ‘law of the case;’ (c) 
because it is the law of the case, it cannot be reviewed.” The major premise 
and the conclusion are identical. We need not add “(b)” to “(a)” in order 
to prove “(c)” because “(a)” “(c)” are identical and “(a)” was originally 
assumed to be true. Yet is it not saying substantially that to hold, as in the 
Fotopoulos case, that the instruction could not be reviewed because it was 
the “law of the case”? The court, in the Fotopoulos case, need merely have 
said, “the instruction was not objected to and cannot now be reviewed.” Surely 
the “law of the case” rule had no bearing upon the question of whether the 
instructions could be reviewed, and need not have been referred to at all. 

Examination of the prior decisions of the Supreme Court will disclose 
only one precedent for the improper application of the “law of the case” 
rule in the Fotopoulos case— and that precedent is an unnecessary (and prob- 
ably not fully considered) dictum in a decision not cited in the Fotopoulos 
opinion. 

The first case, we believe, in which the Supreme Court applied the “law 
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of the case” rule in the sense of the binding effect of a nonreviewable instruc- 
tion upon the court (as distinguished from the jury) is Fidler v. Short, 118 
Kan. 37, 233 Pac. 1022 (1925). Plaintiff sued defendants for damages, alleg- 
ing a monstrous conspiracy. The trial court instructed the jury as to con- 
spiracy, directing them to return a verdict for defendant unless they found 
that plaintiff had proved a conspiracy. Plaintiff did not object to this in- 
struction. From an adverse verdict and judgment, plaintiff appealed. He 
sought reversal upon other grounds, however, and did not complain of the 
instruction. In fact, he abandoned all reference to the conspiracy, basing his 
appeal upon grounds not raised in the trial court. The court held that the 
instruction, not having been objected to, constituted the law of the case, and 
that since plaintiff was not, according to the instruction, entitled to recover 
unless he established a conspiracy, and since the conflicting evidence war- 
ranted the jury in finding no conspiracy existed, the judgment should be af- 
firmed. While the decision might well have been placed upon the ground 
that the only contention made in the Supreme Court was one not raised in 
the trial court, nevertheless the “law of the case” rule was not improperly 
applied. Plaintiff did not seek reversal upon the ground of an erroneous in- 
struction, and the court did not rely upon the “law of the case” in deciding 
whether any such error was reviewable. Instead, it correctly used the “law of 
the case” rule as an aid in determining whether other prejudicial error had 
been committed. 


The case most frequently cited on the point is Burns v. Hunter, 126 Kan. 
736, 271 Pac. 398 (1928), which involved an issue of whether a contract had 
been rescinded or modified. The trial court instructed the jury that there 
was no evidence of modification, and appellant did not object thereto nor 
assign it as error on the appeal. Appellant relied upon error in the refusal 
of the trial court to submit special questions on the rescision issue, and the fail- 
ure to give certain special instructions on the same issue which appellant had 
requested. 


This is a perfect situation for application of the “law of the case” rule. 
The instruction given had not been objected to nor had it been assigned as 
error. It was therefore nonreviewable. Hence, it constituted the “law of the 
case.” And since, according to that law, there was “no evidence of modi- 
fication” introduced, of course the trial court did not err in refusing to sub- 
mit special questions and instructions upon that issue. That is exactly what 
the Supreme Court held. (Quaere, though, whether appellant might not 
have argued that by requesting the special instructions and questions on the 
rescision issue, which instructions and questions were necessarily inconsistent 
with the instructions given and called to the trial court’s attention appellant’s 
contention, he had actually “objected” below; and since he had perfected an 
appeal from the refusal to give his requested special instructions and ques- 
tions, the instructionary error as to the instruction given was reviewable and 
therefore was not the “law of the case.”) 


Next decision to apply the rule was Thogmartin v. Koppel, 145 Kan. 347, 
65 P. (2d) 571 (1937). Plaintiff brought a negligence action, alleging as 
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negligence defendant’s allowing the floor of its store to become slippery. In 
answering special questions, the jury found defendant’s negligence to consist 
of failure to warn of the slippery condition—a ground not alleged in the 
petition. The Supreme Court refused to award defendant judgment on the 
special questions because the trial court had instructed the jury that defendant 
was obligated to give warning of such condition, to which instruction de- 
fendant had not objected, nor had it assigned or relied upon the instruction 
as error in the Supreme Court. Citing Burns v. Hunter, supra, the court said 
the instruction was the “law of the case” since not objected to. It also said 
the instruction was nonreviewable because no motion for new trial had been 
filed. 

This is a peculiar case. Had the trial court instructed the jury not merely 
that defendant was obligated to give warning of the slippery condition, but 
also that, if they found it had failed to do so, their verdict should be for plain- 
tiff, then the “law of the case” would have been fully applicable. Simply giv- 
ing an instruction as to the abstract duty of defendant, which instruction was 
not within the issues raised by the pleadings, without also directing the jury 
that the failure to perform that duty would entitle plaintiff to a verdict, hardly 
seems sufficient to enable plaintiff to escape the rule that a verdict of negli- 
gence upon a ground not alleged is invalid. Perhaps the Supreme Court felt 
that defendant, by not objecting to the irrelevant instruction, had permitted 
the jury to be misled into thinking that violation of the duty to warn war- 
ranted a verdict for plaintiff. 

In any event, here, as in Burns v. Hunter, supra, and Fidler v. Short, supra, 
the court did not attempt to use the “law of the case” rule in solving the prob- 
lem of whether instructionary errors were reviewable. In not one of these 
three cases did appellant ask a review of the unobjected-to instructions. Each 
case correctly applied the “law of the case” to other errors upon which appel- 
lant relied for reversal. 

The same thing is true of Stephenson v. W. R. Grimshaw Co., 147 Kans. 
532, 77 P. (2d) 981 (1938), Jones v. A.T. & S.F. Rly. Co., 148 Kan. 686, 85 
P. (2d) 15 (1938) and Fisher v. Central Surety & Ins. Co., 149 Kan. 38, 86 P. 
(2d) 583 (1939). In none of these cases did the appellant complain or seek 
to obtain a review of the trial court’s instructions. Therefore, the “law of the 
case” rule could not have been used in determining whether instructionary 
errors were reviewable. Instead, in each case, the Supreme Court properly 
considered the unobjected-to and unappealed-from instructions as the “law of 
the case” governing the other errors (other than instructionary errors) relied 
upon by appellant. 

In other words, the “law of the case” rule was not improperly applied in 
any of these cases (although in several of them application of the rule was 
unnecessary to the decision). 

(It is interesting to note, however, that in Burns v. Hunter, Stephenson 
v. Grimshaw Co., and Jones v. Rly. Co., the court cites U. P. Rly. Co. v. Hutch- 
inson, 40 Kan. 51, supra, Railway Co. v. Schroll, 76 Kan. 572, supra, Winston 
v. McKnab, 134 Kan. 75, supra, and similar cases, in support of the statement 
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that instructions “not objected to” become “the law of the case”—and this 
although those precedents hold only that the trial court’s instructions are the 
law of the case for the jury.) 

Blankenship v. City of Caney, 149 Kan. 320, 87 P. (2d) 625 (1939), is 
the only case, other than the Fotopoulos case, which cites the “law of the 
case” rule as rendering instructionary errors nonreviewable (when, we main- 
tain, exactly the reverse is true: the “law of the case” is the result, not the 
cause of the nonreviewability of instructions) : 


“Appellant’s contention that the trial court erred in overruling its 
motion for judgment non obstante verdicto is based in part on matters 
heretofore treated. It recognizes that having withdrawn its motion for 
a new trial, it may not question the correctness nor sufficiency of the 
instructions, but nevertheless predicates some argument on claimed error 
therein. It will not be considered. The instructions were the law of 
the case and appellant is not in a position to complain.” (149 Kan. at 
329.) 


Is not the last sentence of that quotation superfluous? While the mean- 
ing thereof is not entirely clear, if it is intended to mean that appellant could 
not complain of the instructions because they were the “law of the case,” we 
submit that said dictum is erroneous. Since no motion for new trial had 
been filed, the instructionary error was necessarily nonreviewable. It is for 
that reason, and that reason alone, that appellant was “not in a position to 
complain.” There was no necessity for reference to the “law of the case.” 
Only if appellant had complained of other trial errors, which would not be 
erroneous assuming the nonreviewable instruction to be true, could the “law 
of the case” have become relevant. 

It is submitted that the “law of the case” means this and nothing more: 


(a) The instructions of the trial court are the law of the case which the 
jury is bound to accept and follow, irrespective of whether they are or are 
not erroneous and irrespective of whether they have or have not been “ob- 
jected to”; 

(b) Any nonreviewable instruction, whether it be nonreviewable because 
it was not “objected to” or for any other reason, constitutes the law of the 
case for the appellate court (and for the trial court in post-verdict proceed- 
ings in the case). By this is meant simply that the appellate court, in con- 
sidering errors assigned by appellant other than error with reference to the 
nonreviewable instruction (which, by hypothesis, is not subject to appellate 
consideration), will conclusively presume the instruction to be correct. Under 
this rule, errors actually committed by the trial court which would not be 
erroneous if (as must be assumed) the instruction were correct, must be ig- 
nored. 


(The writer admits that his criticism of the decisions of the Supreme 
Court on this score is somewhat pedagogical in that the Court never has, and 
probably never will, apply the “law of the case” rule to a reviewable in- 
struction. If the instruction is nonreviewable, appellant cannot complain 
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thereof on appeal. And the result to appellant’s case will be the same no 
matter what rule the court refers to in affirming the judgment. However, 
in the interest of proper legal terminology, the writer still insists that an “un- 
objected-to” instruction is not nonreviewable because it is the “law of the case,” 
that, on the contrary, such instruction is the “law of the case” because it is 
nonreviewable, and that the “law of the case” is relevant only in the consider- 
ation of errors other than nonreviewable instructionary errors.) 


CONCLUSION 


Subject to the exceptions hereinbefore pointed out, it is submitted that 
the law of Kansas with reference to what foundation must be laid to render 
instructionary errors reviewable is as follows: 


1. Counsel desiring additional instructions, or deeming those prepared 
by the trial court inadequate, incomplete, ambiguous, conflicting, indefinite, 
misleading, overly general, or otherwise objectionable by reason of a non- 
fundamental defect, must object thereto specifically at the time they are 
given. 


2. Instructions which contain outright misstatements of law, plainly and 
fundamentally erroneous (and, perhaps, instructions which propound correct 
statements of law but ones which are inapplicable to the issues of the case), 
need not be objected to at the time they are given. 


3. Since the distinction between “inadequate,” for example, and “funda- 
mentally erroneous” instructions is a matter of opinion and degree, not un- 
like and possibly founded upon the “prejudicial-nonprejudicial error” dis- 
tinction, the cautious practitioner will always object, at the time it is given, 
to any instruction with which he does not agree. 


4. In order to be enabled to question the correctness of amy instruction in 
the appellate court, counsel must raise his contention by motion for new trial, 
must specify the overruling of his motion in his notice of appeal, and must 
include such overruling of his motion for new trial in his assignment of 
errors. 


5. Because a nonreviewable instruction constitutes the “law of the case,” 
counsel must be careful to examine all instructions given, even though he 
does not intend to make any point of the instructions on appeal, lest the other 
trial errors upon which he does intend to rely be rendered harmless by er- 
roneous instructions consistent therewith which, if not appealed from, will 
become nonreviewable. 
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Some Questions Which Have -4risen In Connection 
With The Corporation Code 


THomas Amory LEE 
Of The Topeka Bar 


The General Corporation Code was adopted by the 1939 Legislature after 
years of effort on behalf of the Bar Association of the State of Kansas. In, 
1930, B. I. Litowich, then President of the State Bar Association, after a con- 
versation with two or three other lawyers who had had some unfortunate ex- 
periences in connection with the many gaps in old corporation statutes of 
Kansas, appointed a committee of ten to consider drafting a new Corpora- 
tion Code. After a number of meetings of the general committee and much 
individual work by the members of the general committee, a subcommittee 
of four was appointed to draft a new Corporation Code for the state. It was 
determined in general that this new Corporation Code should be limited to 
laws having to do with the creation, organization, powers and duties, manage- 
ment and control, and dissolution, merger and consolidation of corporations 
in general, and should not concern itself either with foreign corporations or 
with corporations for which special articles under the chapter dealing with 
corporations had been passed, such as banks, bridge companies, trust com- 
panies, insurance companies, building and loan associations, etcetera. In the 
main, that plan was adhered to. 

After the Code had been prepared and submitted to the lawyers of Kan- 
sas in general, and to some forty or fifty leading law firms in New York, 
Philadelphia, Boston, Chicago, St. Louis, Kansas City and other large centers, 
for criticism and suggestions, it was presented to several sessions of the Legis- 
lature and was finally passed in 1939 in almost exactly the same words as 
drafted. 

There were mistakes made, of course. Some have already been discovered 
and others will no doubt be discovered later. This paper will bring to your 
attention those sections which have caused the most discussion and the most 
criticism on the part of the Bar. 


GENERAL THEORY OF CorPoraTION Cope (SEc. 7, 21) 


A word should be said as to the general theory under which the Code 
was drafted. That theory is that a corporation is not a grant of special privi- 
lege by the state sovereignty, but is only one means or method by which busi- 
ness men may agree amongst each other to transact business. Even today, 
the right of a man to transact a lawful business as an individual is not re- 
garded as a special right or privilege granted by the state. ; The same is true 
of the right of two men to transact a lawful business by means of a contract 
of partnership, and the fundamental theory upon which the Corporation Code 
was framed is that the right of three or more men to transact a lawful busi- 
ness through the means of a corporation, is simply a contract between those 
men and not a grant of special privilege by the state. The old theory, of 
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course, and the theory of the corporation statutes supplanted by the Corpo- 
ration Code was that the corporation derived its powers not from a contract 
between the incorporators but from the sovereign state which created it. This 
theory is apparent all the way through the Corporation Code. A few of the 
sections which show that this statement is an accurate one follow. 

Section 7 provides that “Any number of natural persons, not less than 
three, may associate to establish a corporation for the transaction of any law- 
ful business or to promote or conduct any legitimate objects or purposes for 
which natural persons may lawfully associate themselves together, other than 
the practice of a learned profession, upon making and filing written articles of 
incorporation in the manner hereinafter mentioned.” The only other ex- 
ception besides that of the practice of a learned profession is ‘the so-called 
wheat farming proviso. 

Section 21 provides that “Every corporation created under the provisions 
of this act shall have the power and capacity possessed by natural persons to 

rform all acts within or without this state.” 

This theory of the law, of course, takes away from the Charter Board’ 
and the Secretary of State any discretion as to the organization of a corpo- 
ration. Insofar as domestic corporations are concerned, the Charter Board 
has no power or discretion although this does not affect in the slightest its 
power and discretion in regard to foreign corporation. G.S. 17-402 should 
be repealed and G.S. 17-403 amended. Insofar as domestic corpora- 
tions are concerned, the Secretary of State becomes a mere recording agent 
without discretion and with duties similar to those of the Register of Deeds, 
except perhaps in regard to the fixing of the amount of capitalization fees 
under G. S. 17-221 in extensions of corporate existence under Sections 132 and 
137 of the Code. The charter, or, as the new Code says, the articles of ‘in- 
corporation, is a contract of the incorporators which, upon being signed and 
duly acknowledged “shall be filed in the office of the secretary of state, who 
shall furnish a certified copy of the same under his hand and seal of office, 
and said certified copy shall be recorded in the office of the register of deeds 
of the county where the registered office of said corporation is to be located 
in this state.” Section 13. (Italics are the writers.) 

This change of conception in regard to the nature of a corporation, has 
quite naturally caused some criticism of the Code by certain state officers or 
employees. 

ResiwENtT AGENT AND RecisTERED Orrice (Sec. 6J, 142) 

Section 6J defines a registered office as “that office maintained by the 
corporation in this state; (1) as the place where the corporation’s minute and 
stock books are kept, and (2) the address of which is kept on file in the office 
of the secretary of state in the manner required by law.” 

Section 142 is as follows: “Every corporation, domestic and foreign, shall 
maintain a registered office in this state, and shall have a resident agent who 
may be either an individual or a corporation, resident of or located in this 
state, in charge thereof.” 

It has already developed that the definition of a registered office con- 
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tained in Section 6J is impracticable. It is absolutely impossible for a foreign 
corporation with tens of thousands of stockholders, maintaining a transfer 
agent in New York City, to keep on hand a correct copy of its stock book at 
its registered office in Kansas, and a great many foreign corporations have 
been advised by their Kansas counsel that in their opinion this section would 
not be construed to apply to a foreign corporation. The question of the min- 
ute books of a foreign corporation is, of course, a more doubtful one. It has 
been suggested that G. S. 17-501 requiring foreign corporations to designate 
the principal office in Kansas and to accept service on the Secretary of State 
restricts Section 142 to domestic corporations, but the writer believes that the 
words “Every corporation, domestic and foreign” means exactly what it says. 
It is also doubtful whether or not a large domestic corporation, such, for ex- 
ample, as the A.T. & S.F. Railway Company can keep an accurate up-to-date 
list of its stockholders present at its registered office in Kansas. Thousands 
or tens of thousands of shares may be transferred in a day and while, of 
course, such a corporation will have on hand prior to its annual meeting a 
correct list of its stockholders as of a certain date, that may be true for only 
that one period of time during the year. So far as domestic corporations are 
concerned, Section 142 is not more onerous than G. S. 17-604. It is, however, 
believed that this requirement of a registered office and a resident agent is 
a great protection to both stockholders and creditors of both foreign and do- 
mestic corporations and should certainly be maintained in the future as to 
all corporations, with such modifications in regard to books of the corpora- 
tion as common sense and practical possibilities may require. 


Probably more questions have been received in regard to the reason for 
enacting Section 142 than any other one section of the Code. Let it be said 
that a companion bill to amend the Code of Civil Procedure was prepared, 
providing that service upon either a foreign or domestic corporation might 
be made in addition to other means of making service, upon such resident 
agent but that the said bill was not passed. It should, of course, be passed 
at the next session of the Legislature. 


It should be noted that Sections 142 and 143 do not require a recording 
with the Register of Deeds of the original designations of the resident agent 
and registered office although Sections 144 and 145 do require changes of 
location of registered office and of resident agent to be so recorded. Many 
attorneys have advised their clients to record the original resolution under 
Section 142 with the Register of Deeds. 

Does Section 142 apply to all Kansas corporations, whether they be 
banks, trust companies, insurance companies, etc., and whether they be or 
be not such corporations as have theretofore designated an agent for service? 
It is said that some of the state departments such as the banking department 
have ruled that the section does not apply to such particular corporations, 
but many lawyers have advised their clients that it does apply to all Kansas 
corporations. 


At the time that the Code was drafted, the writer did not consider Sec- 
tion 142 as applying by virtue of Section 149 to the specially classified corpo- 
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rations such as banks, insurance companies, et cetera. A further study of Sec- 
tion 149 in the last few months has led the writer to believe that Section 142 
probably does apply to specially classified corporations by virtue of Section 149 
as well as to corporations already existing, and he has advised clients of such 
special classes to comply with Section 142 rather than to skate upon thin ice. 

Incidentally, it may be remarked that this requirement has been criti- 
cized by officers of corporations as being an onerous and unjustifiable burden 
upon honest corporations in an attempt to curb dishonest or fly-by-night cor- 
porate concerns. 


This question will be further considered hereafter. 


Execution oF Corporate Deeps (G. S. 17-620) 

Another question which has caused a good deal of inquiry and which 
seems to be in doubt in the minds of many lawyers, is as to the manner in 
which corporate deeds may be executed. G. S. 17-620, intentionally repealed 
by the Corporation Code, provided that a corporation might convey lands by 
deeds signed by the president, vice-president, etcetera, of the corporation, prop- 
erly acknowledged and sealed with the corporate seal. It was not believed 
that this section was necessary on account of the provisions of G. S. 67-205 
to the effect that conveyances of land may be made by deed executed by. any 
person having authority to execute the same or by his agent or attorney and 
may be acknowledged and recorded as herein directed. 

It would appear that the president, or, if authorized by the by-laws, the 
vice-president of any corporation should be able to make a deed of corporate 
real estate when attested by the corporate seal. Careful lawyers will now, 
as they have in the past, require a certified copy of a resolution of the Board 
of Directors of the corporation for the sale of any considerable amount of its 
real property and such resolutions, when carefully drawn, of course always 
provide that the officers of the corporation are authorized and empowered to 
execute the necessary deeds of conveyance therefor. A sale by a grocery store 
corporation having thousands of separate units, or of an oil and gasoline com- 
pany having hundreds of filling stations, or a single store or filling station 
should not be subject to such requirements. Requirements will probably 
continue to remain as they have in the past, subject to the discretion and good 
judgment of the attorney for the purchaser. 

In view, however, of the doubts which have been expressed and of the 
criticism offered, perhaps it might be better to re-enact Section 17-620 at 
the next session of the Legislature. One attorney even suggested that a deed 
should have the signatures of all of the members of the Board of Directors. 


PuRCHASE BY A CorPORATION OF ITs Own Snares (SEc. 24) 

The provision under which a corporation may under certain circum- 
stances purchase its own shares has been considerably criticized. The right 
to purchase its own shares has, however, been so safeguarded as to protect 
creditors. For example, under Section 24, such purchase may be made only 
from earned surplus and in no case when there is reasonable ground for be- 
lieving that the corporation is unable, or by such purchase will be unable, to 
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satisfy its debts and liabilities when they fall due. Purchases of stock thus 
safeguarded are only to be made for certain punposes, such as to collect or 
compromise in good faith a debt of a shareholder, to eliminate fractional 
shares, to purchase shares subject to redemption at a price not to exceed the 
price at which the same may be redeemed. The power to purchase its own 
shares conferred by Section 24 is not a general power to go into the market 
and buy up its stock indiscriminately. It would seem to the writer to be 
a valuable power which can not result in harm to any creditor and which can 
benefit under certain circumstances both shareholders and the corporation it- 
self. 
By-Laws (Sec. 33) 


The by-laws provision has also been criticized, largely because it is 
thought that too much power is conferred upon directors. It will be re- 
membered that under the old law, it was the directors and not the shareholders 
who adopted the by-laws, although the by-laws might have been amended 
by the stockholders. Under the Corporation Code the incorporators may 
provide for the manner of and authority for the adoption, alteration, and re- 
peal of by-laws. In the absence of such provision in the articles of incorpora- 
tion, the power to adopt the original by-laws shall be vested in the incorpo- 
rators or stockholders; if they fail to do so, then in the directors. If the articles 
of incorporation do not provide to the contrary, the Board of Directors shall 
have power to amend the by-laws, subject, however, to reversal by the stock- 
holders. This section preserves the fundamental right of the incorporators 
or stockholders to adopt the by-laws. Such was not the case under the old 
law, G. S. 17-220. In the event that some emergency arises which requires 
an immediate amendment of the by-laws in order to safeguard the property 
of the corporation or to consummate some contract which can not wait upon 
some shareholders’ meeting, the Board of Directors has power to amend the 
by-laws, but they must give notice to the stockholders having voting rights 
within ten days after the date of such amendment and the power of the 
directors to amend the by-laws is subject to the power of the stockholders to 
disapprove of such amendment. It will be remembered that the law in re- 
po to the amendment of by-laws until 1933 so greatly restricted the power 
of the corporation to act that the A. T. and S. F. Railway had to have passed 
Chapter 145, Session Laws of 1933 in order to make any amendments at all to 
its by-laws. In the opinion of the writer, the section of the Code as written 
is a useful one which further embodies the Code contractual concept of the 
corporation, preserves the right of the stockholders and at the same time 
makes it possible for a corporation to take immediate action through its Board 
of Directors when a contingency requiring such action arises. 


Futry Paw Stock (Sec. 43 AND 45) 

It has been suggested that Sections 43 and 45 are contradictory. It does 
not seem to the writer that they are contradictory. Section 43 provides that 
if more than par be paid for newly issued stock, the directors may determine 
that only the par value received for the shares of stock shall be capital and 
the balance may be carried over to net assets in excess of capital out of which 
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dividends may be declared under Section 80. It may be said in passing that 
it has become common practice to organize insurance companies with a sale 
of their shares of capital stock for more than par and it was considered proper 
that the same procedure might be followed by other corporations. Section 45 
provides that stock may be issued as fully paid for a consideration less than 
par under certain circumstances. Those circumstances would seem to amply 
safeguard both creditors and shareholders and codify the common law rule 
that if a corporation is unable to obtain par for the sale of its stock, it may 
under certain circumstances sell that stock as fully paid for less than par. 
This right under Section 45 has, however, been severely criticized and should 
perhaps be reconsidered. At least one able lawyer considers it indefensible. 
If a corporation, however, is unable to borrow more money and is unable to 
sell its stock at par but can sell its stock for less than par, it would seem to be 
a serious penalty upon stockholders and existing creditors to deny it this right 
to get more capital upon the best terms possible. 


Dupticate Certiricates (SEc. 50) 


Section 50 provides for the issuance of new certificates for those lost or 
destroyed. The last sentence of the section is as follows: “Such new certifi- 


cates shall be plainly marked ‘Duplicate’.” This provision is contra to the 
rules of the New York Stock Exchange and should be repealed. 


WITHDRAWAL OF Foreicn Corporations From THE State (G.S. 17-802) 


Questions have been raised in regard to the dissolution or withdrawal 
from the state of foreign corporations. Insofar as the dissolution of foreign 
corporations is concerned, it should be sufficient to say that such dissolution 
is, of course, controlled by the law of the state in which the foreign corpora- 
tion was chartered. 

G. S. 17-802, 803 and 804 in regard to the withdrawal of foreign corpora- 
tions from the state were repealed and no express provision enacted to re- 
place those sections. It has been suggested that 17-505 which was not re- 
pealed by the Corporation Code, providing that a foreign corporation author- 
ized to do business in this state shall be subject to the same provisions as 
domestic corporations, takes care of that matter. Careful lawyers have given 
the publication notice required under Section 802 in spite of its repeal and 
filed in the office of the Secretary of State a notice of withdrawal together 
with the affidavit of the present managing officer within the state showing 
that all the debts and liabilities within the state have been discharged. Whether 
or not G. S. 17-505 ‘does cover the situation, the writer is inclined to believe 
that there should be a new section providing for notice of withdrawal of 
foreign corporations passed at the next session of the Legislature. 


AppticaBiLiry oF Act To Banks, INsurANcE Companigs, Etc. (Sc. 149) 
One of the most interesting questions which has arisen in connection with 
the Corporation Code is as to its applicability to those corporations which were 
organized under special statutes, such as banks, insurance companies, build- 
ing and loan associations, etcetera, etcetera. 
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Section 149 of the Code provides that all private corporations now exist- 
ing and hereafter organized shall be governed under the provisions of the 
Code except that this act shall not be deemed to supersede laws under which 
banks, insurance companies, etcetera, have been or may be created; “Pro. 
vided, however, that where this act is not inconsistent it shall be construed as 
supplemental to such existing laws and not in derogation or limitation there- 
of.” The specific question has been raised as to whether or not Section 26 
of the Code providing that no corporations except building and loan associ- 
ations shall make any loan of money to any officer or director of such cor- 
poration would apply to banks, insurance companies, etcetera. Insofar as 
banks are concerned, G.S. 9-111 expressly provides that banks may loan to 
their managing officers, agents, and employees an amount not exceeding five 
per cent of the capital and surplus of the bank to any one such person and 
ten per cent to all such persons. Would section 26, however, apply to insur- 
ance companies, trust companies, cooperative societies, etcetera? Building 
and loan associations are expressly taken care of by the proviso in Section 26. 

Perhaps Section 149 can be better considered in connection with Section 
142, which requires that every corporation shall maintain a registered office 
and resident agent. Certainly Section 142 would not be inconsistent or in 
derogation or limitation of existing laws under which corporations of particu- 
lar classes such as banks, insurance companies, etc., were organized. The 
meaning of section 149 is.not clear. It was intended to give the benefit of 
provisions of the Code in regard to powers, management, issuance of stock, 
etc., to these other corporations organized under special laws. It was not 
intended to restrict in any degree whatsoever or to limit in any degree what- 
soever, rights or privileges conferred under these special acts either upon the 
corporations themselves, their officers or directors, and their stockholders or 
creditors. In the opinion of the writer, any of these specially classified cor- 
porations may continue to exercise all the powers which they now have, either 
by virtue of statute or of court construction, or which may hereafter be given 
to them by the Legislature regardless of any provisions of the Corporation 
Code, and furthermore, they may freely exercise any new rights granted or 
conferred by the Corporation Code such as rights of merger, consolidation, 
issuance of different classes of stock, etcetera, unless there are some specific 
statutory provisions in the articles dealing with such specially classified cor- 
porations which forbid it. 

This particular question as to the meaning of Section 149 is probably the 
most interesting and most important question which has arisen since its en- 
actment, and it will in all probability be necessary to have an opinion of the 
Supreme Court squarely raising the question before the matter is settled. If 
that be not done before the next session of the Legislature, serious study should 
be given to the rewriting of this section. 


CoNCLUSION 
In conclusion it may be said that there are many more sections which 
need discussion and which perhaps merit criticism, but the sections discussed 
above are those which have been most frequently referred to by the lawyers 
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of the state. Mistakes were, of course, made in the drafting of the Code for 
which the subcommittee of the Bar Association is responsible and for which 
they must take the blame. It is hoped and believed, however, that in general, 
the Code will fulfill a real need for change and that it is a substantial im- 
provement over the former statutes. Nothing in this article should be taken 
as the considered judgment of the four members of the subcommittee. The 
writer has been expressing his own opinions only, and has not submitted this 
article which was written at the request of the editors of the Bar Journal, to 
the other members of the committee for their consideration. 





NEW 1939 SUPPLEMENT TO GENERAL 
STATUTES OF KANSAS READY 


The 1939 Cumulative Supplement to the General Statutes of Kansas of 
1935 is now ready for sale and distribution, according to information received 
from Franklin Corrick, Revisor of Statutes. Copies may be purchased from 
the office of Secretary of State, Topeka, Kansas, at five dollars each. 

The new 1939 Supplement is fully indexed, annotated and cross-refer- 
enced. It contains the new Corporation Code and the new Probate Code and 


all other general laws enacted by the Legislature since publication of the 
General Statutes of 1935. 

The 1939 Supplement will supersede the 1937 Supplement and will be 
kept up to date by cumulative pocket-part supplementary annotations with- 
out additional cost to purchasers. 
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Fraudulent Conveyances In Kansas 
Lawrence E. CurisTENson* 


The writer realizes that the following study of the field it attempts to 
cover is incomplete in certain respects, particularly with regard to the classes 
of persons as to whom conveyances will be held fraudulent. The study is 
an attempt to state a few principles with their authorities in order to arouse 
further study by, and create in the minds of, the members of the Kansas 
Bar a “consciousness” of the law pertinent to fraudulent conveyances. 

The Uniform Fraudulent Conveyances Act has not been adopted in 
Kansas. Our law is therefore based upon those sections a te the statute of 
“frauds applicable and our decisions. These statutes are of course derived 
from the famous ancestor, the statute of 13 Elizabeth. Fraud cases do not 
fall within well defined patterns, for fraud is varied and exists in subtle forms. 
Hence each case must be carefully studied. Yet underlying the cases a few 
well grounded principles of justice are there. The problem is to unearth 
these, notwithstanding modern methods of conveyancing, recording statutes, 
and mortgage foreclosures serve to complicate matters. 

There are three avenues available to a judgment creditor whose debtor, 
being the owner of property, has fraudulently conveyed it away to hinder or 
delay his creditors; namely, levy execution upon the property in the hands 
of the fraudulent grantees,’ bring a creditors’ bill against the debtor and the 
fraudulent grantee to compel a reconveyance and to subject the land as re- 
conveyed to the lien of his judgment,’ or the creditor may bring Supple- 
mentary Proceedings in Aid of Execution against his debtor to compel him 
to disclose whatever property, or rights in property, he may now have or 
has had since he became a debtor to this particular creditor.’ 

In each of the foregoing methods it is necessary that the creditor be a 
judgment creditor. However, a mere creditor may attach property in the 
hands of the fraudulent grantee within the jurisdiction of the court for the 
purpose of obtaining jurisdiction over the fraudulent grantor.’ Such pro 
cedure is proper in order that the creditor may reduce his claim to judgment, 
and thereafter subject the land to his judgment by way of a Creditors’ Bill. 
The diligent creditor is awarded priority in the subject of his action,° even 
though his judgment may not have previously enjoyed priority over other 
judgment creditors—the diligence of one creditor does not inure to the bene- 
fit of other creditors.’ Although the statute states that a conveyance made 
to defraud or delay creditors shall be void, such conveyance is void only as 
to those creditors attacking it.* 

If the judgment creditor chooses to levy execution upon the property in 
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the hands of the fraudulent grantee, the purchaser at the sale will obtain 
full title to the premises, but it is quite likely he will also be buying an action 
in ejectment which he must prosecute in order to obtain possession of the 
property from the fraudulent grantee.’ A great deal of discussion appears 
in the cases as to which the Statute of Limitation applies. These are situations 
in which the purchaser at the sale has not ejected the fraudulent grantee, but 
has permitted him to remain in possession under his deed. Although some 
jurisdictions apply the limitation applicable to actions for fraud,’* the majority 
agree that the proper period is the same as that necessary to establish adverse 

ssion on the ground that the deed is void and evidences only a bare 
legal title, all else having been sold to the purchaser at the execution sale.” 
A judgment creditor purchaser, however, is not a bona fide purchaser such 
as to cut off existing equities—his purchase will not cut off an unrecorded 
mortgage which was taken in good faith, and such purchaser consequently 
gets only what remained in the grantor."* The foregoing tends to show 
that whatever “lien,” “equity” or other interest the creditor may have, can 
be cut off by one acting in good faith) and without actual notice of the 
creditor’s interest. 

From a practical standpoint it would seem that the use of a creditors’ 
bill would prove the most advantageous method in the case of real property 
in that all doubts as to the legal title are adjudicated between the creditor, 
the debtor and the fraudulent grantee, and, by joining the fraudulent grantee 
there is no opportunity for him to convey it to a bona fide purchaser for 
value."* Moreover, in the event he has conveyed it to a bona fide purchaser, 
any portion of the purchase price yet unpaid, will in the same proceedings, 
on request, be directed to be paid to the creditor,"* or the purchaser may re- 
linquish his contract rights and exert his lien upon the property for the 
amount he has paid.’® Also, such creditor of the fraudulent debtor has an 
action against the fraudulent grantee for any deficiency which he cannot 
collect from his principal debtor.”* 

When the fraudulent grantee is dispossessed, or is ejected from the land 
by the creditor of his grantor, he cannot recover for any taxes he may have 
paid, any expenses for improvements, or any other sums he may have ex- 
pended in satisfying any encumbrances upon the land, on the ground that 
his equity to be repaid is wiped out by his active participation in the fraud.” 
If he were innocent of the fraud and a bona fide purchaser for value, natur- 
ally the ejectment could not be maintained. (Note 15, supra). 

Property which has been conveyed to defraud creditors can not be re- 
covered by either the grantor, or his heirs, where his design was to defraud 
actual and not imaginary creditors."* Where the creditors were purely imag- 
inary, Equity will grant relief if there was no consideration for the conveyance 
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or transfer."* If the fraudulent grantee has creditors who seek to levy execu- 
tion upon his land and property, the creditors of the fraudulent grantor. 
debtor must act first, or lose their right to have the conveyance set aside.” 


In most cases the use of Supplementary Proceedings in Aid of Execution, 
where land is involved, avails but little. All that can be accomplished js 
ascertain the circumstances surrounding the disposition of the debtor’s prop- 
erty. It creates no lien upon the property, and gives the judgment creditor 
no more than a lot of knowledge, unless he is thereby able to uncover personal 
property sufficient to satisfy his judgment. 

The use of supplementary proceedings is primarily for the purpose of 
bringing to light any property, or interests in property, which the debtor 
may have. Before the writ can issue, the execution must be returned un- 
satisfied, as provided by statute.”* However, by judicial interpretation, if the 
debtor is wholly insolvent such return is unnecessary.” If the debtor appar- 
ently has no leviable property, supplementary proceedings can be a powerful 
weapon, if properly exercised, by having incorporated in the writ a command 
of the court that the debtor shall not dispose of his property not subject to 
the lien of the judgment. The writ does not of itself create a lien upon other- 
wise exempt property”*—and invest such proceeds in property exempt from 
execution. 


Although an insolvent debtor may invest any money he may have in an 
exempt homestead,” the courts permit it reluctantly, and will not allow one 
to sell or trade goods and chattels which have been received on credit for a 
homestead.” The distinction seems to be upon the ground that the goods 
and chattels received on credit from a particular creditor can be traced into 
the land and must be held for the benefit of creditors—an example of the 
right to follow trust property. The writer is unable to concede to the validity 
of such a distinction. Although the statute allows a debtor the exemption of 
a homestead, it seems to be a fraud on creditors to allow the exemption when 
the circumstances are such that it is clear that the debtor has taken assets 
to which the creditors are entitled and saved them for himself in the form 
of a homestead. 


The waiver of a statutory right to an exemption in property as to one 
creditor does not operate as a waiver to all creditors.”® 


Bringing a creditors’ bill to set aside a fraudulent transfer of personal 
property may in some instances be the proper remedy, but it must not be 
supposed that in a given situation any one of the three alternative remedies 
are exclusive.*” A judgment creditor may pursue as many consistent and 
concurrent remedies as is necessary to obtain satisfaction of his judgment.” 
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It is not at all improbable that a creditor may have to foreclose his mortgage, 
obtain a deficiency judgment, obtain Supplementary Proceedings in Aid of 
Execution to find out more about his debtor’s property and credits, and then 
bring a Creditors’ Bill to set aside a conveyance of property in order to com- 
pletely satisfy his claim. 

It matters not how fraudulent the debtor’s intention may have been if 
the grantee acted in good faith, paid full consideration for the conveyance 
or transfer and was not chargeable with constructive notice of the fraud.” 
Even though the grantee may have been entirely innocent of the grantor’s 
fraudulent design, if the circumstances were such as should reasonably have 
put him upon inquiry, which if pursued, would have disclosed the fraudu- 
lent design, the transfer cannot stand against claims of defrauded creditors.” 
Similarly, if the transfer were made without consideration, the good faith 
and innocence of the transferee does not make it a bona fide transaction.” 
It is a well known proposition that a volunteer is not favored in law—one 
should be just before one can be generous. 

Transactions between husband and wife will always be closely scrutinized. 
Where the debtor has transferred all his property to his wife without consider- 
ation, the intent of the wife, she being a volunteer, in accepting it is imma- 
terial as it amounts to a fraud in law.” In any event the burden of proving 
the good faith of the transaction is upon the husband and the wife.™ 


A voluntary conveyance by a debtor can be sustained as against existing 
creditors only when the property retained by the debtor is sufficient to satis- 
fy his debts.** However, the debtor may prefer one creditor over another, 
if the creditor acts in good faith,” until his assets are in custodia legis.** Ac- 
tual notice of the debtor’s fraudulent purpose is not necessary—constructive 
knowledge is sufficient to overthrow the purchase by one not a creditor.” 
In the case of a sale to a creditor, it is not fraudulent unless made with a 
fraudulent purpose, in which purpose the creditor is proven to have partici- 
pated. If the creditor acts in good faith and takes only what is due him the 
sale will be upheld even though the debtor may have intended to thereby 
delay his other creditors.** It is often said that a debtor may give by way of 
preference any thing which the creditor could have obtained by diligence. 
Further, a creditor cannot force his debtor to exert his defense of the Statute 
of Limitations against a bona fide indebtedness, nor can he thereafter allege 
a fraudulent transaction.*® A preferential transfer to a creditor is different 
from a fraudulent transfer. To invalidate the former the contestant must 

. Schram v. Taylor, 51 Kan. 547; 33 Pac. 315. 1893. 
Chapman v. Farrell, 96 Kan. 659; 153 Pac. 511. 
. Gollober v. Martin, 33 Kan, 252. 6 Pac. 267. 
Richolson v. Freeman, 56 Kan, 463; 43 Pac. 772. 9 
Compare: Martin v. Marshall, 54 Kan. 147; 87 Pac. 977. 1894. 
. Bush v. Collins, 35 Kan. 535; 11 Pac. 425. 1886. 
. Lowell-Woodward Hdw. Co. vy. Davis, 105 Kan. 628; 185 Pac. 732. 1919. 
. Dresher v. Corson, 23 Kan. 318. 1880. 
. Hunt v. Spencer, 20 Kan. 126. 1878. 
- Morisette v. Howard, 62 Kan. 463; 63 Pac. 756. 1901. 
Diefendorf v. Oliver, 8 Kan. 365. 1871 
Compare: Gate City Nat. Bank v. Greene, 102 Kan. 202; 170 Pac. 391. 1918. 
. Plow Co. v. Rude, 60 Kan. 145; 55 Pac. 848. 1899. 
. Roach v. Barry, 5 K.A. 879; 48 Pac. 866. 1897. 
Compare: Hasie v. Conner, 53 Kan. vas 87 Pac. 128. 1894. 
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show a gross disparity between the debt paid and the value of the transfer, 
and that the grantee creditor acted in bad faith. To defend the validity of 
a transfer to a third person, such third person has the burden of proving the 
good faith of the transaction and showing that he paid a reasonably substantial 
consideration.“ The question of whether or not the disparity between the 
value of a preferential transfer and the debt owing as a badge of fraud and 
sufficient to void the transfer is one for the jury.” 

The insolvency of the debtor is also a factor in determining fraud by 
the parties. However, it cannot be said as a matter of law that the grantee’s 
knowledge of the grantor’s insolvency charges such grantee with knowledge 
of the grantor’s fraudulent intent.“ Although a creditor of the insolvent 
debtor may take a transfer of the debtor’s property knowing of his intent to 
hinder other creditors, it is not so with a third person, not a creditor, who 
takes them with the same knowledge. The reasons for the difference lie in 
the fact that the transfer to the creditor diminishes the liabilities of the debtor 
even though it may also diminish his assets, but in the case of the transfer to 
a third party purchaser, money comes into the hands of the debtor which 
may be secreted away from the creditors in exchange for part of the debtor's 
assets, and, that a mere purchaser from the debtor is a volunteer, and having 
no interest to protect, may stay out of the transaction with safety. 

A director of a corporation cannot acquire a preferential transfer of corpo- 
ration property over other creditors—the reason being that he stands in a 
fiduciary relationship with creditors and to permit a preference to himself 
would work a fraud upon them.“ 

The debtor must be shown to have had a specific intent to defraud sub- 
sequent creditors before the transaction will be set aside,“* but it is sufficient 
that his actions actually do defraud his creditors even though they may be 
only tort claimants at the time“’—the apparent reason being that although 
they cannot attach the debtor’s property or bring garnishment proceedings, 
they are regarded as existing creditors, and that the debtor is presumed to 
have intended the necessary consequences of his acts.“ 

A transfer of title to personal property without a change of possession is 
prima facie evidence of fraud and void as to creditors, by statute.“ The re- 
cording statutes give creditors a fair sense of security in ascertaining exactly 
how much property their debtor has upon which they can rely. The writer 
does not intend to infer that he considers the recording statutes to be for the 
protection of creditors. Quite the contrary seems to be true in Kansas. From 
the effect the statutes have on the rights of creditors, it is quite evident that 
the statutes referred to, are for the protection of debtors and purchasers. One 
exception however, is a valid mortgage executed before the creditor received 
judgment, and which was recorded before execution under the judgment. 

. Glenn, supra, ss. 294 et seq. 
First Nat. Bank v. Jaffray, 41 Kan. 694; 21 Pac. 242. 1889. 
. Dodson v. Cooper, 50 Kan. 680; 32 Pac. 370. 1893. 
. Viekers v. Buck Co. 60 Kan. 598; Sd Pac. 517. 1899. 
. Gen. Stat. of Kansas, 1935. 33-10 
. MePhersoa y. Kingsbaker, 22° Kan, i sien 
. Schuster & Co. v. Stout & ce lae} 30 Kan. 529; 2 Pac. 642. 
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The lien of the judgment attaches to, and the execution sale takes, only the 
actual interest of the debtor. 

Any reservation for the benefit of the grantor in a sale or mortgage will 
naturally be carefully scrutinized. Where the mortgagor has retained pos- 
session of chattels in accordance with the terms of the mortgage, if such 
mortgage is recorded, it is neither per se fraudulent nor prima facie evidence 
of fraud.” A defective description of the property in the mortgage properly 
recorded will be cured by delivery of possession as to parties not acquiring 
rights before delivery.” A chattel mortgage by virtue of which the mortgagor 
retains possession and has authority to sell “in the regular course of business,” 
is void as to the mortgagor’s creditors,’ where there is no provision for the 
= of the proceeds to the satisfaction of the debt. A mortgage on 

“entire stock,” fully executed and recorded before the creation of the 
debe sought to be enforced, is valid, and a sale thereunder is free from the 
claims of subsequent creditors. These questions naturally arise under the 
Bulk Sales Act,** which must always be taken into consideration when the 
transaction deals with goods and chattels sold or mortgaged by a debtor in 
the business of selling such goods and chattels. The Bulk Sales Act works 
to disallow in many cases a debtor to prefer, fraudulently or otherwise, one 
creditor over another. Sales or transfers which come within the Act are void 
as to creditors, and such creditors may look to the purchaser for recovery 
of the goods or their value.“* However, if the debtor omits a creditor from 
his verified list and the purchaser is ignorant of the omission, and has no 
knowledge of facts sufficient to put him on inquiry, he cannot be held liable 
to the omitted creditor.™ 

A pledge of personal property as security for a debt must be delivered 
to the pledgee to hold openly and adversely to the pledgor in order to pre- 
vail over creditors.° The pledging or mortgaging of property need not be 
for exactly the debt owing, but the mere fact that if such property were to 
be sold, it would sell for more than the mortgage debt would not render the 
transaction void.” 

Under the Federal Bankruptcy Act many conveyances or transfers of 
property by the debtor to a creditor or any person within four months of the 
filing of the petition in bankruptcy is deemed to be fraudulent and void. If the 
effect of a transfer of property is to give one creditor a greater percentage of his 
debt, it is a preference within the act and void. A transfer to a bona fide 
purchaser, lienor, or obligee for a present fair equivalent value is valid, and 
even though he pays less than the such value he may retain the property to 

- Holden v. Garrett, 23 Kan. 98. 1879. 

. Frankhouser v. Ellett, 22 Kan. 127. 1879. 
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. Leser v. Glaser, 32 Kan. 546; 4 Pac. 1026. 1884. 
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Atkinsos v. Bush, 91 Kan. 860; eam oe 
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secure repayment of what he did pay.” It should be noted that under the 
Bankruptcy Act a creditor is in a worse position than the third party, who 
remains in primarily the same position as he would be under the State law 
relevant to fraudulent conveyances. Under the Chandler Act all the state 
law on the subject is incorporated into the bankruptcy law. 


59. Federal Bankruptcy Act, 1938. Sec. 67. Subdiv. (d), (6). 
60. The Chandler Act, Sec. 70 (e) 1. 





NOTICE 


Dues for the year 1940 were due and payable on January 1st. A number 
of the members of the Association have followed the practice of waiting until 
they arrive at the annual meeting before paying their dues. This results in 
added expense to the Association in the sending of second and third notices. 
It also complicates and slows up the registration at the meeting. If you have 
not as yet paid your 1940 dues will you please do so promptly. It will be 
appreciated. 

Rosert M. Crark, Secy.-Treas. 


Ninth and Jackson St., 
Topeka, Kansas 
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Res Gestae—The Judicial Football 


By Eucene BucHANAN, ’40 
Kansas University School of Law 


To the practicing lawyer, there are two essentials in the successful trial 
of a case. One is the presence of abundant material to prove his point; the 
other is knowledge as to what part of this material constitutes admissible evi- 
dence. For the former he needs a thorough and conscientious client; for the 
latter, a smattering of psychology and a knowledge of the various rules of 
evidence. Rules of evidence are those rules of law whereby we determine 
what testimony is to be admitted and what rejected in each case. 


There are two general types of evidence by which we may describe a 
particular situation in order to ascertain the legal consequences thereof. One 
is evidence of the physical and non-verbal aspects of the event in question or 
events related to the one in question; the other, evidence of statements or 
declarations made therein or relevant thereto. It is with the latter that this 


paper deals. 


The most common problem having to do with evidence of verbal con- 
duct is related to the hearsay rule. “The theory of the rule against hearsay 
is that when the utterance is offered as truth of the fact asserted, the credit of 
the assertor becomes the basis of inference and therefore can be received 
only when the assertor is on the stand and subject to cross-examination, but 
that if the utterance is offered, not as an assertion to evidence the matter as- 
serted, but without reference to its truth, the rule does not apply.”* Exceptions 
to this rule are found in instances where it is necessary to rely upon hearsay 
evidence or when the circumstances surrounding the making of the state- 
ment are such as to give it a character of reasonable reliability. 

Some cases involve declarations which, due to their failure to fulfill the 
requirements necessary for their admission under other exceptions, are ad- 
mitted under the heading “res gestae.” This term seems to head the miscel- 
laneous column for exceptions to the rule. Literally, it connotes “things done.” 
This connotation, however, fails to give a clue as to the essential quality of 
those exceptions since it would apply equally as well to every bit of evidence 
permitted at the trial. 

Thus, in order to arrive at the true nature of this exception, the decisions 
of the courts must be canvassed in an attempt to locate the common de- 
nominator (if any) which is found in each case. The Kansas cases have been 
selected for this purpose since it is with them that the reader will be primarily 
interested, and since they are fairly representative of the decisions of the 
courts as a whole. 

The Kansas court has, from time to time, imposed various requirements 
which must be met if declarations are to be admitted under the name of 
res gestae. In Wrage v. King’ the court held that certain testimony could not 
be admitted under the rule since the person whose statement was being in- 


1. Malone y. N. Y. Life Ins. Oo., 148 Kan. 555, 83 Pac. (2d) 639 (1938). 
2. 114 Kan. 539, 220 Pac. 259 (1923). 
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troduced had not experienced enough of a shock in the particular situation to 
guarantee a wholesome and reliable response. It is safe to say then that shock 
is a prerequisite. In Railroad v. Logan’ the court said “The element of spon- 
taineity is the controlling feature in the adjudged cases holding declarations 
made immediately after an injury to be admissible (as res gestae).” Spon- 
taneity is thus an added essential. In State v. Morrison,‘ the court repeated 
the requirement just set forth and added another when it said, “The declara- 
tion appears to have been voluntary and spontaneous, and so closely connected 
with it as to be really a part of the transaction, and to exclude the idea of 
fabrication.” Voluntariness and the time element are thus added to the list. 
Proceeding to yet another case, State v. Powers,’ we find the court stating, 
“To be admissible as part of the res gestae, as that term is commonly used, 
it must have been uttered so near in point of time to the act referred to that 
the nervous excitement may still be supposed to dominate, and the reflective 
powers to be in abeyance.” The declarant must be nervous and his reflective 
powers in a suspended state. Finally, in State v. Montgomery’ is the follow- 
ing statement, “In order to make a declaration evidence upon this ground 
(res gestae) there must be a principal fact which it attends, and whose char- 
acter it serves to explain. There must be concurrence in point of time between 
the act and the declaration; otherwise it is but a narrative of what has been or 
an assertion of what will be done.” 


The lawyer who wishes to get a declaration admitted under the res gestae 
theory must see that the statément was made by a person who had experienced 
a shock, who was in a state of nervous excitement, and whose reflective powers 
have been suspended. Furthermore the declaration must have been volun- 
tary, spontaneous, coincident in point of time, connected with a principal 
fact, and must have explained, illustrated or elucidated that fact. A strange 
state of affairs if matters have come to the point where such evidence by such 
a person in such a state is either necessary or reliable, necessity and relia- 
bility being the two denominators of exceptions to the hearsay rule. 

As the questionable consequences of such a set of requirements begin to 
dawn upon one, he reads further and finds other cases which allow state- 
ments under the rule but which are not surrounded by the circumstantial 
prerequisites just set forth. 

The court in State v. Wilcox’ held that declarations (libellous in char- 
acter) published subsequently to the one relied upon by the state as the of- 
fense, which appeared to have been so connected with the main purpose as 
to make it part of the “res gestae,” were admissible as proof of malice. . . . 
Other cases have held that acts and conduct of a deceased party shortly before 
his death were admissible (as res gestae) on the issue of his state of mind.* 
In Haskett v. Auhl,® the court said, “. . . it is proper to show the acts and 
declarations of the vendor, at the time of and immediately after the sale, for 


3. 65 Kan. 748, 70 Pac. 878 (1902). 

4. 64 Kan. 669, 68 Pac. 48 (1902). 

5. 92 Kan. 220, 189 Pac. 1166 (1914). 

6. 8 Kan. 237 (1871). 

7. 90 Kan. 80, 182 Pac. 982 (1913). 

8. State v. Baldwin, 36 Kan. 1, 12 Pac. 318 (1886); State v. Reed, 58 Kan. 767, 37 Pao. 174 (1894). 
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the purpose of establishing the intent with which it was made on his part.” 
(The question revolving around a fraudulent state of mind.) ' Cases are also 
found admitting statements of present bodily condition."® In none of these 
cases was there the requisite shock; there was no spontaneity in the popular 
sense of the term; the nervous tension required was absent, unless one could 
infer guilty feelings in the libel and fraud cases; and the reflective powers of 
those involved were certainly not in abeyance. Why “res gestae?” 

In Washbon v. Bank of Holton" the question of the account to which 
certain money was deposited arose. The court held that if the depositor did 
not direct the bank messenger to credit the check to his personal account, 
and that the check was credited by mistake to his account as an official of 
an organization, and upon discovering this fact he directed the credit to be 
made in accordance with his original intention, the statement was admissible 
as res gestae. The court also stated that if the credit was properly made in 
the first place and afterwards the depositor concluded for the first time to 
have it changed, his conversation was not a part of the original transaction, 
so as to be part of the res gestae, and was incompetent. At least the court 
intimates that under certain circumstances the conversation would be admis- 
sible as “res gestae,” and in that circumstance the elements of psychological 
disturbance gleaned from other cases as requirements for its admission are 
not present. In another case, the question of interpreting a contract as to 
whether it was a bailment or a sale arose.’* Witnesses overhearing the con- 
versation which took place upon delivery of the goods were offered to prove 
the fact in issue. The court said, “Up to the time of the completion of the 
contract to sell into a purchase and sale, the transaction is a continuing one, 
and what was said and done by a party thereto was part of the res gestae.” 
The requirements previously elicited from the cases are substantially absent. 


In a class of cases dealing with property we again find the use of the 
term. In Reiley v. Haynes,”* the court held, “Declarations by a party in pos- 
session of personal property as to the ownership thereof, accompanying some 
principal fact which they serve to explain and qualify, are sometimes said to 
be part of the res gestae. . . . Her declarations while she was in possession 
of the property made for successive years before this controversy arose, was 
some evidence to go to the jury.” Several other cases sustain such a ruling 
in regard to real as well as personal property.” 

At this point we have two horns to the dilemma. One, that the pre- 
requisites set down in the various cases are such as would not characterize 
the testimony as the most necessary or reliable sort; and two, and those re- 
quirements are not followed in at least three classes of cases. 

This dilemma is made unique by the fact that there is a third horn. 
When speaking of “res gestae” the Kansas court seems to contradict itself 
upon whether or not such statements are hearsay. In State v. Petty,’ the 
court said, “The statements of Mrs. Clark . . . formed no part of the trans- 


10. See cases cited in notes 35, 86, and 87, post. 

11. 86 Kan. 468, 121 Pac. 515 (1912). 

12. Greer v. Davis Mercantile Co., 86 Kan. 686, 121 Pac. 1121 (1912). 

18. 38 Kan. 259, 16 Pac. 440 (1888). 

14. Wiggins v. Foster, 8 K.A. 579, 55 Pac. 350 (1898); Stone v. Bird, 16 Kan. 488 (1876). 
15. 21 Kan. 54 (1878). 
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action and were only hearsay. Hence they were not entitled to be received 
as part of the res gestae.” Somewhat similar statements appear in Dodge 
and Co. v. Childs and Livingston." These cases seem to indicate that res 
gestae statements are not hearsay. But, in Wrage v. King,’’ we find, “. . , 
the statement was offered as a spontaneous exclamation, admissible by virtue 
of an exception to the hearsay rule.” And in Seymour v. Kelso and Smith- 
gall,’* “This was a spontaneous statement as distinct from a narration of a 
past transaction . . . and hence a part of the res gestae, and was admissible 
under the well-recognized exception to the rule excluding hearsay.” Thus 
some cases say that if the statement is hearsay it cannot be admitted. Others 
admit it as an exception to the hearsay rule. 

The cases present a veritable jigsaw puzzle. The remainder of this paper 
will be devoted to an attempt to find a pattern by which this puzzle may be 
pieced together, for if no such pattern can be found, continuity of judicial de- 
cision is lost and the cases reported may not be looked to by one who wishes 
to ascertain the law with regard to this particular subject. 

Viewing the cases more critically, they seem to divide themselves into 
three or four principal classes. Which of these classes is to be most properly 
named res gestae remains to be seen. 

The first class of cases has to do with declarations made subsequent to 
the event about which they are concerned. Declarations concerning a crime 
by one of the participants (victim, criminal, or other party) in the crime 
after its commission exemplify this class of cases.’* Within this group we 
also find statements by those who participated or observed an accident of 
some sort, such statements being made about the accident subsequent to its 
occurrence.” It is with this class of cases that spontaneity, nervous tension, 
and lack of time for fabrication are required. Wigmore calls such statements 
“spontaneous exclamations” and catalogues them with other exceptions to the 
hearsay rule.”* He sets forth three requirements for the admissibility of such 
statements: first, that there has been a startling occasion; second, that the 
statement was made before time to fabricate; and third, that the statement 
related to the occasion which preceded it. The Kansas court, as we have seen, 
follows these requirements closely. 

It is very difficult to express those elements which make one feel that 
such declarations should be admitted. The elements usually set forth such 
as shock and nervous tension are obviously conducive to inaccurate testimony. 
Yet there is a feeling that there is a quality of reliability about such declara- 
tions. The declarant in such situations is felt to be still an actor within the 
occasion or transaction in question, rather than an outsider talking about the 
occasion. What the courts mean by spontaneity, shock, and similar terms is 
no more than that the circumstances are such that the declarant is still acting 
within the event which is being pictured to the court and jury in an effort 
to arrive at its legal consequences. It most certainly is not true that “the ve- 


16. 38 Kan. 520, 16 Pac. 815 (1888). 

17. Supra, note 3. 

18. 136 Kan. 543, 16 Pac. (2d) 958 (1932). 

19. State v. Montgomery, supra, note 6; State v. Morrison, supra, note 4. 
20. Wrage v. King, supra, note 2. 

21. Wigmore on Evidence, Vol. III, Secs. 1745-1765. 
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racity of a response, according to the courts, varies directly with its speed.”” 
It is not the speed which is the determining factor. The question to be asked 
is this: “Does it appear to the court that the declarations in question were 
uttered in the transaction, or about the transaction?” Lapse of time, shock, 
and spontaneity are elements to be considered as factors which cement the 
declaration to the occasion, but the final decision should be left to the discre- 
tion of the trial judge. Only by such a theory as this can a case allowing the 
admission of declarations made fifteen minutes after the occasion” be recon- 
ciled with a case denying such a statement made three minutes after the 
event.* Due to the circumstances the declarations are admitted as integral 
parts of the event rather than as narratives concerning the event. Such state- 
ments are technically hearsay, and should be admitted only as exceptions to 
the hearsay rule. 

The next general type of cases found under the heading “res gestae” are 
those in which the fact of making a statement, regardless of its truth or 
falsity, is material to the issue. These cases are not properly illustrative of 
exceptions to the hearsay rule. They are not offered for the truth of what 
they contain, but rather for the fact that they were stated. The statement 
may, standing alone, be the subject of the inquiry as in cases concerning 
declarations constituting a contract, or constituting libel or slander. The 
court has never denied evidence of slanderous declarations testified to by 
third parties, if the action is one for slander. 


About the only case directly in point upon this phase of utterance in 
issue is Eagon v. Eagon.” This was an action by a wife against her father- 
in-law for alienating the affections of her husband. Plaintiff offered testi- 
mony of the declarations of defendant to his son, during the time that she 
alleged he was accomplishing the alienation, to the effect that he did not 
desire his son to live with the plaintiff. The defendant denied this and 
offered evidence of his contrary declarations such as asking his son to bring 
the wife home to dinner. The court held the plaintiff's evidence admissible 
as res gestae (undoubtedly as a statement in issue), but rejected defendant’s 
evidence as self-serving declarations. This appears to be error. The fact of 
making such statements was material to the issue. Their truth or falsity 
had nothing to do with the case, so long as the statements were actually made. 
Smith, J., dissented as follows, “What the defendant below said to the son 
during the period that he was alleged to be working on the latter’s affection 
for his wife in derogation of her marital rights is said to be part of the res 
gestae, but what he said to the contrary during the same period is held not 
to be so. Whether an act is within the res gestae ought not to be determined 
by the fact whether it has a favorable effect on the rights of the plaintiff or 
the defendant in the suit. The true inquiry is whether the declaration was a 
verbal act, illustrating, explaining, or interpreting other parts of the trans- 
action of which it is itself a part, or merely a history, or part of a history, 
22. ‘‘Some Observations upon the Law of Evidence,’’ Robert Hutchins and Donald Slesinger, Colum- 
23, Bate 'v. ny 92 ‘Kan. 220, 189 Pac. 1166 (1914). 


24. State v. Pomeroy, 25 Kan. 242 (1881) 
25. 60 Kan. 697, 57 Pac. 942 (1899). 
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of a completed affair.” Outside of the use of the term “res gestae” Justice 
Smith struck the point squarely. Such statements were in issue, and should 
have been admitted. “Verbal act” is the term usually applied to these state- 
ments, but since it would apply to any statement made at any time, “utter 
ance in issue” is the better denomination. It is original evidence and not 
hearsay.”* 

The third group of cases have to do with utterances accompanying equivo- 
cal conduct which give legal significance to that conduct. The utterances 
here must coincide in point of time with the conduct which is in issue. Their 
truth or falsity makes no difference and is, in fact, wholly irrelevant. In 
Washbon v. Bank of Holton,” the statement of the depositor in handing his 
deposit to the messenger was complementary to the handing of the money 
over. It was a necessary part of the situation as a whole, and that statement 
should be admitted. Subsequent statements requesting a change in the ac- 
count to which the money was deposited are also material as, if the depositor 
had authority to shift the account, the mere fact of having made the state- 
ment was at issue in the case. The former statement, to be true, characterized 
the delivery, but the latter statement had operative effect in itself (granting 
authority existed) and should be admissible. Other cases illustrating the 
principle of allowing statements which give operative effect to equivocal con- 
duct are noted.” 

Professor Wigmore seems to allocate statements explanatory of possession 
of property in this class of cases and Kansas follows such a rule.” “Whatever 
diversity of opinion existed at one time on this question it now seems well 
settled that declarations of this character by one in possession are admissible 
as part of the res gestae.”"** And, “While as a general rule the declarations 
of a party are not admissible in his own behalf, yet an exception to the rule 
exists where the declarations accompany some principal fact which they serve 
to qualify or explain, and are thus said to be part of the res gestae.”** Wig- 
more asserts that the statements explanatory of possession are not subject to 
the hearsay rule, but are received if they are the declaration of one in pos- 
session of property, as evidence in aid of the presumption of ownership from 
possession. The Kansas court adopted the same view in Amis v. Valerius” 
where it stated, “Possession itself is some evidence of ownership and decla- 
rations of the possessor are admissible in aid of the presumption.” Kansas 
refuses to admit statements made while declarant is not in possession. “At 
the time the statements were made and the letters written, Mrs. Fuller was 
not in the actual possession of the premises in controversy, and therefore the 
evidence was not admissible as ‘declarations accompanying the act of pos- 
session;’ they did not explain her possession or the nature of the same. . . . We 
think, therefore, that the statements and the letters could not properly be re- 
ceived as any part of res gestae.”* 


26. See State v. Langston, 106 Kan. 672, 189 Pac. 153 (1920). The: complaint in rape cases would 


robably be admissible under this group of cases. 
} ng note 11. 

28. Stark v. Cummings, 5 Kan. 55 (1869); See also Swenson v. Aultman, 14 Kan. 213 (1875). 
29. Wigmore on Evidence, Vol. III, Sec. 1769. 

30. State v. Gurnee, 14 Kan. III (1874). 

31. Stone v. Bird, supra, note 14. 

32. 118 Kan. 455, 253 Pac. 833 (192 

33. Osborne v. Osborne, 33 Kan. 257, . ‘Pac. 271 (1885). 
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The true reason for admitting these statements is obscure. Are these 
statements accompanying possession comparable to statements made accom- 
panying delivery of property, in which case they would clearly be relevant 
regardless of their truth or falsity? If so, they are not hearsay. If the ques- 
tion were adverse possession, such statements should be in issue since some 
claim to ownership is necessary, and they would thus be admissible as utter- 
ances in issue; but is a claim material in the ordinary property case? Prob- 
ably not, and in any case, this is not the ground of admission for the state- 
ments appear to be taken to characterize or explain the possession, and not 
just as a claim in themselves. “. . . declarations and statements of the father, 
made while in possession of the land, are admissible in evidence, not as mere 
assertions of title, but as explanatory of his possession and the nature and 
character of his claim of ownership.”** It seems obvious that these declara- 
tions are not analogous to those which give operative effect to equivocal con- 
duct. The statement in property cases which determines the legal nature of 
the possession was made at the time that the possessor acquired the land. 
Statements made subsequent to that time could not change the nature of that 
legal relation. Therefore, such statements should only be admitted as an ex- 
ception to the rule excluding hearsay testimony. 

Statements concerning the present mental or physical condition of the 
declarant comprise the final class of declarations generally called res gestae. 

In Betterment Company v. Reeves,” Railroad v. Frazier*® and Railroad 
v. Johns,*’ the court allows declarations of present pain or bodily condition 
to be admitted. Narratives of past condition or of the history or origin of 
the condition are excluded. 

As regards present mental (as well as bodily) condition, the court, in 
Roesner v. Darrah,®* said, “The general rule is that, when the inquiry in- 
volves the existence of a bodily or mental state, the declarations of the party, 
when under the influence of the physical or mental feeling in question, and 
disclosing his subjection to it, are not hearsay, but are original evidence.” 
In other cases declarations from which state of mind or intent may be in- 
ferred are admitted as parts of the res gestae. Whether such statements are 
hearsay or not requires acute analysis. One’s impression vacillates with the 
point of view he takes. The Kansas court seems to adhere to the position 
that such statements are original evidence. 

Professor Edmund Morgan and others have distinguished between state- 
ments from which the desired intent or state of mind may be indirectly in- 
ferred, and declarations which include a direct statement of the intent or 
state of mind. The former is said to be non-hearsay and admissible as cir- 
cumstantial evidence. The latter is said to be hearsay and if admissible at 
all, under an exception to the rule. 


Professor Morgan illustrates this as follows: 


“If, while tearing a will in which X is named as sole legatee the 


. Butts v. Butts, 84 Kan. 475, 114 Pac. 1048 (1911). 
. 77 Kan. 11, 93 Pac. 627 (1908); see also 73 Kan. 107 (1906). 
. 27 Kan. 468 (1882). 
. 836 Kan. 769, 14 Pac. 237 (1887). 
88. 65 Kan. 599, 70 Pac. 597 (1902). 
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testator declares that X is a forger, a sneak, and a crook, the declaration 
will be circumstantial evidence that the testator has an unkindly feel. 
ing toward X, and this in turn will be circumstantial evidence of an 
intent to revoke the will. For this purpose it will not be hearsay under 
the orthodox definition. It may have an important element of hearsay 
in it if the theory of the proponent is that the testator really believed 
what he was saying; but it will be quite as relevant if his theory is that 
the testator was making such accusations when he knew them to be 
untrue. If, however, the testator’s words are, ‘I intend hereby to revoke 
this will,’ they will be offered for their truth and will be hearsay upon 
proper analysis under any definition of hearsay.”* 


Such a construction fails to take into account the fact that declarations 
concerning state of mind are not open to some of the difficulties which are 
attributable to statements concerning phenomena external to the speaker. 
There is an essential difference between thé two types of declarations. 


In declarations concerning facts external to the declarant there are two 
factors which offer a possibility of impairing the validity of such a declaration 
as evidence. The first is that the declarant is mistaken in his assertion but 
honest in his belief that it is true. His honesty in such a case adds no validity 
to the evidence. The assertion is not a fact and its admission would mislead 
the triers of the issue. The second factor of error is that the declarant might 
have been dishonest in his statement and was merely fabricating—manufac- 
turing evidence—in which case the misleading effect of the evidence is ap- 
parent. Since the declarant is not subject to cross-examination as to the exist- 
ence of these two factors, the evidence is objectionable as hearsay. 

Now consider declarations concerning or indicating bodily or mental 
state. In no case (whether the statement be direct or indirect) is the first 
factor mentioned above relevant to the inquiry. The truth or falsity of the 
statement taken by itself, if the declarant believes such statement to be true, 
has no bearing upon the validity of the evidence. This is so, due to the pe- 
culiar nature of the fact in controversy. His intent or state of mind and his 
belief as to that intent or state of mind are inseparable—are figuratively a 
psychic unity, the existence of one automatically necessitating the existence 
of the other. The possibility of mistake, then, has no effect upon the valid- 
ity of the evidence. 

Since both direct and indirect statements are subject to the possibility 
that the declarant is merely fabricating (the second of the above-mentioned 
factors of error), it would appear that there is no reason for characterizing 
one as hearsay absolutely and the other as primarily non-hearsay. To be 
sure, in the case of the indirect statement, the fact that declarant was know- 
ingly making a misstatement when he called X a forger is a good basis for 
inferring animus on his part with respect to X, from which animus is in- 
ferred the intent to revoke; but there is the possibility that he did not intend 
to revoke, in spite of the inferences which the law allows to be drawn. It 
would seem as logical to infer from the direct statement of intent (whether 
39. ‘‘Res Gestae,”’ Edmund M. Morgan, Washington Law Review, 12:91. 
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declarant was fabricating or not) that he bore some animus toward the man- 

ner in which he had disposed of his property—why else would he make such 

a statement (true or false); and if such an animus could be inferred, we can 

reason as logically back to the intent. The procedure would contain no more 
ibility for error than the original indirect statement. 

The only conclusion to be drawn is that if the hearsay objection runs to 
the possibility of fabrication (as well as the possibility of mistake), circum- 
stantial evidence is objectionable as hearsay in all instances when it consists 
of declarations made by a party not subject to cross-examination. Since this 
is manifestly not true (as evidenced by the writers as well as the courts), it 
is but reasonable to infer that evidence of internal mental or bodily condition 
is likewise above the hearsay objection. The statements, direct or indirect, 
should not be classed as hearsay. 

Thus there are five general classes of cases which the Kansas Court has 
lumped under “res gestae:” 

I. “Spontaneous exclamations,” admissible by virtue of circumstances— 
shock, nervous tension, spontaneity—which so connect the declaration to the 
event that the two are inseparable, the former being an integral element of 
the latter, are hearsay, and should be admitted only as exceptions to the hear- 
say rule. 

II. “Utterances in issue,” where the making of the statement is in issue 
and not its truth or falsity, are not subject to the hearsay objection and should 
not be included with other groups of statements which are subject to that 
objection. Statements of contract, and defamation, and declarations alienat- 
ing (or vice versa) affections are included within this group. 

III. Utterances accompanying and giving operative effect to equivocal 
conduct, which statements are relevant because they were stated and not be- 
cause of their truth or falsity, are not subject to the hearsay objection. Declar- 
ations accompanying the transfer of goods or money are exemplary of this 
group. 

IV. Statements made while declarant is in possession of property, which 
explain or characterize that possession, should be admissible only as excep- 
tions to the hearsay rule. The truth or falsity of such statements is in issue. 


V. Declarations of or indicating present bodily or mental condition of 
the declarant should probably be admitted as original evidence. 

Since “res gestae” is popularly considered as the term describing certain 
exceptions to the hearsay rule, only groups I and IV above should be in- 
cluded within that exception. In each of these groups we find that the court 
requires facts which anchor the statements admitted to the event in question, 
in the one case such facts arising out of the psychological effect of the event 
in question, and in the other case out of the fact that the declarant is in pos- 
session at the time of the statement. Since the term, “res gestae” is susceptible 
to such ambiguous interpretation, it would probably be well to abandon the 
term altogether and denominate each of the exceptions in a more descriptive 
manner. “Spontaneous exclamations” and “statements characterizing pos- 
session” would be more conducive to a proper analysis of the cases. 
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The Shortest Way Home 


A Review of Facts Affecting Economic Conditions in Kansas 


By Lewis A. Hasty 
Wichita, Kansas, Bar 
(Copyright 1940) 

The economic situation of the Kansas lawyer depending on the general 
practice for his income is far from satisfactory. The disclosure in the No- 
vember issue of the Kansas Bar Journal that there are fewer cases being 
docketed in the Federal District Court of Kansas and in the Supreme Court 
than in the year of 1905 has provoked considerable discussion amongst law. 
yers. They agree that there has been a serious decline in the practice and 
their professional incomes. They are not in accord as to the reasons. As- 
sertions and theories most commonly heard, referring to lost sources of bus- 
iness and changes affecting the practice, may be summarized as follows: 

“Damage suits against railroads for crossing injuries are practically gone.” 

“Damage suits for injured workmen have been supplanted by work- 
men’s compensation.” 

“Life insurance companies are paying losses instead of litigating.” 

“Prospecting for and production of oil has become transformed from a 
frenzy of speculation and litigation to a standardized business controlled by 
a few.” 

“Personal injury and property loss insurers are forestalling lawyer's aid 
to motor crash victims by making quick cash settlements.” 

“Corporation practice has dwindled because of early depression failures 
and comparatively few opportunities to organize new corporations or ex- 
pand existing ones.” 

“Lay agencies, such as loss adjustors, banks, trust companies, account- 
ants and others, are encroaching on the lawyer’s practice.” 

“Private loan companies, particularly building and loan companies, are 
surrendering the field to government loan agencies.” 

“Business control has become centralized in big concerns, which radi- 
ate their operations throughout the country with little need for legal services 
other than those furnished by their general counsel.” 

“Control of business is passing to the government under pressure of 
some fifty-one additional boards and commissions where, generally speaking, 
only government lawyers and general counsel of big concerns appear.” 

“Disputes formerly adjudicated in the courts of the communities where 
they arise are now being silenced at the headquarters of centralized govern- 
ment administrative agencies.” 

“Land title work and foreclosures have largely passed to government sal- 
aried lawyers, with the advent of approximately half of the farm loans and 
three-fourths of the new residence loans now being made or insured by 
federal loan agencies.” 

“The creation or expansion of business concerns and all general busi- 
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ness activity has been retarded by lack of understanding of or confidence in 
governmental policies.” 

“Courts and lawyers, business men and private enterprise have suffered 
in public esteem, by reason of generalized attacks upon their integrity as a 
class.” 

Whatever appraisal may properly be made of any or all of these and 
similar assertions there can be no doubt that important changes have oc- 
curred in the practice and others will follow. It is conceivable that some of 
the changes are not in the public interest and to the extent that the lawyers 
help to identify and correct these mistakes they will render a service both to 
the public and to themselves. 

It is a matter of prime importance to every lawyer of Kansas to know 
as much as possible about the basic economic conditions and the source and 
amount of annual income of the people of this state. 


A better knowledge of these matters will, it is believed, answer many of 
the questions that must arise in every lawyer’s mind as he contemplates his 
diminishing practice and income. To that end little will be said about law- 
yers in the balance of this article and much about the economic situation in 
Kansas as reflected by facts gleaned from official statistical reports, supple- 
mented by computations and comparisons to bring out their significance. 

Such a review may help to a better understanding of not only changes 
taking place in the practice, the docketing of fewer cases in our Federal Dis- 
trict and State Supreme Courts, but also of the character and disposition of 
cases filed in the district courts of Kansas in recent years. 

The Kansas Judicial Council Bulletins summarizing “civil cases (other 
than divorce) tried on merits (or dismissed)” for each of the years ending 
June 30, 1937, 38 and 39 show a total of 37,203 such cases filed in the district 
courts for the three years. Of that number only 1,368 were tried to a jury. 
There were 26,115 tried to the court and 9,672 were dismissed before trial. 
There were no answers filed in 26,289 cases. It, therefore, develops that for 
the last three years ending June 30th there were 27,483 civil cases “tried” 
but of this number answers were filed in only 1,242 cases. What happened 
in the rest of the cases? One guess is as good as another as to how many of 
the remaining cases were actions on notes, undisputed accounts, mortgage 
foreclosures and similar actions in which there was no defense or no money 
with which to employ counsel to present a defense. 

It would be of little benefit, however, to simply know the character of 
these actions if we did not search further into underlying conditions and to 
do this we must go from those matters peculiar to the profession to a con- 
sideration of those that are vital in the affairs of our clients. 

The eyes of the people have been focused on the National Capital for 
so long that it is feared we have lost sight of conditions at home and while 
this article deals primarily with the situation in Kansas it should be borne 
in mind that what applies to Kansas will hold true elsewhere in this country 
in varying degrees particularly in the agricultural sections. 

The old-timers tell us that the all-important commodity of today known 
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as money was a scarce item in Kansas in the early days. The settlers were 
poor and wholly devoid of comforts and conveniences when they tackled the 
job of making farms and homes for themselves and providing daily suste- 
nance out of the raw prairies. In the manner of the times they literally lived 
in the dirt; and, by their individual and family labors, grew, processed and 
created for themselves practically everything required. Self-reliance was not 
only a virtue but an absolute necessity to their existence. 

The use of money had its natural limitations, even when it was ayail- 
able, because of the meager facilities for transportation and communication. 


As the farms developed and community centers arose the customs and 
the methods of the people changed little and very slowly. Those who lived 
in the small towns commonly raised pigs, milch cows, and chickens, made 
gardens and, in the manner of the farmer, churned their own butter, butch- 
ered and cured their meat, stored and canned fruits and vegetables, baked 
their bread, gathered and laid in their supplies of fuel, did their own car- 
penter and repair work, and managed to get what money they could by tak- 
ing such employment or business and professional opportunities as they found 
available and suited to their talents. 


The farmer diversified his efforts and his crops and devoted only a por- 
tion of his acreage to the production of what may be called cash crops. In 
that manner he supplied what little money he needed. 

The people of those early times enjoyed a high degree of independence 
and freedom from government control and taxation. They were subject 
then, as are the farmers now, to the vagaries of the elements and vicissitudes 
of the seasons, but were little affected by economic conditions outside their 
immediate localities. 


Most of the production on the farms and in the towns was consumed 
locally and when consumed by the producer was worth its full value to 
him, regardless of its money value to any one else. 

Such was the manner of living of the early inhabitants of Kansas, with 
modifications varying in degree only, according to the size of the communi- 
ties, towns and cities as they developed. 

In the main, the people who settled and developed this now rich agri- 
cultural state followed a rigid practice of living within their means, making 
whatever sacrifices were necessary to that end. Early farmers and their de- 
scendants and those settlers of towns and cities of Kansas who later came to 
trade with them prospered and many grew wealthy. 

By the year 1913, the farm land of Kansas had increased in value from 
approximately 1 dollar 25 cents an acre, to prices ranging to and beyond 100 
dollars an acre, and the farm production of the state had reached a 20-year 
average annual value of 217 million dollars. 

Even so short a time ago as 1913, and notwithstanding the development 
and expansion of travel by rail and the infiltration of motor cars, the home 
and small community remained the center of family activities and travel was 
not extensive. 

It is a far cry from the frugal, peaceful, simple and independent life of 
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even so late as 1913, to the paved streets and highways, high speed automo- 
biles, universal telephone service, airplanes, radios, power farm machinery, 
electric washers, automatic furnaces, air conditioning, tiled bathrooms, gas 
and electricity for heating and cooking, vacuum cleaners, dry ice, world wars, 
prohibition, gangsters, Hollywood, college stadiums, night clubs, depressions, 
avic clubs, braintrusts, the more abundant life, dictators, jitterbugs, and a 
host of other luxuries, complications and disturbing influences of modern 
times. 

In what language will one undertake to describe this almost overnight 
transformation in the manner of daily life of the people of this country? 
Nowhere else in the world can the same comparison be made, because no- 
where else are these luxuries so common. 

Why is this the case? World War Number One is the short answer. 
The great influx of money from foreign countries during that war, that all 
but impoverished much of the old world and: enriched the United States, 
started a frenzy of spending and a development of complications the conse- 
quences of which few people living today will ever know. 


The farmers of Kansas saw their annual incomes from farm production 
jump from the 20-year average of 217 million dollars, to an annual average 
income of 479 million dollars for the next 17 years, to and including 1930. 
The heavy foreign demand for wheat during and immediately following 
the war marked the beginning of the end of diversified subsistence farming 
and of frugality, for many years at least and up to the present time. 


Throughout the country, agriculture reaped an enormous income which 
provided an outlet to manufacturers of home and farm luxuries and an in- 
centive to the development and sale of additional luxury items. 

The twin agencies of mass production and installment selling had their 
inception at about this time. Prices rose, values increased. The easy money 
was spent and, instead of satisfying the hunger for new comforts and con- 
veniences, it proved to be only an appetizer. 

Installment selling is not, in itself, a vicious agency but in its early days 
the people did not know the damage that can flow from its unrestrained and 
indiscriminate use. Conceived to enable responsible people to amortize the 
heavy cost of motor cars over a period of months, it got entirely out of con- 
trol as it spread throughout the commercial system and careless buyers pyra- 
mided their promises to absorb mass production of commodities of all kinds. 

In private and governmental affairs buying became the order of the 
day, and when the funds were low and unpaid installments had accumulated, 
the simple process of obtaining new or increased loans on the farms, homes 
and towns provided a temporary answer to the economic problem. But, even 
though the people had found a temporary method of living beyond their 
means, they had not found a way to make that practice permanent. 

For a time after the war the federal government and private loan agencies 
kept the game going by lending billions to our former war customers abroad, 
with which to continue the purchase of our raw and manufactured exports. 
But all of that had a sad ending known to everybody when payday came 
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near the end of 1929. What has happened since is pretty well engraved in 
the mind of every adult person in this country, but in our efforts to analyze 
and appraise the whole situation there has been mostly confusion of think- 
ing and little of sound analysis. 

We had, by 1930, in the short period of some sixteen years, lost our bal- 
ance, our perspective and either our knowledge of, or willingness to use, the 
first principles of arithmetic. We had become so enamored of our life of 
ease, comfort and luxury that, instead of examining the situation analytically 
and taking each unto himself the blame that was his, we joined in a com- 
mon hue and cry and took out in full pursuit to retire the President of our 
country. 

That accomplished and the new President installed, we embarked upon 
a program that, if two and two still make four, is even more devastating in 
its ultimate prospects than the one followed from 1914 to 1930. Being re- 
luctant to consider the slightest reduction in our living standards, we turned 
to a not unwilling government for financial aid. 

No longer able to mortgage our properties or to save them from the 
existing mortgages, we aided, abetted and encouraged the federal govern- 
ment to mortgage the nation as a whole and supply us with the money by 
which to continue our life of comparative ease and luxury. The farms, homes 
and business buildings that we formerly owned were not saved by the pro- 
cess, but are in ever-increasing numbers passing into the hands and owner- 
ship of mortgagees, both private and governmental. 

Where once the combined earnings of all of our working people were 
necessary to the support of the people, we have reached a stage where only 
the middle class produces and undertakes to support, not only itself, but 
also an official aristocracy of excess government employees, and millions of 
unfortunates without employment; and, as if that were not burden enough, 
must now provide the funds to finance an enormous social security program 
for the support of selected classes of people in future times. 

If any reader shall consider these latter assertions as purely political, let 
him be assured they are not intended to even touch the skirts of partisan 
politics, and it should always be borne in mind that this article is predi- 
cated upon the premise that the people brought about their own difficulties 
and that they alone can provide the cure. Likewise, if any such reader shall 
have the patience to continue to the end, he will find much statistical proof 
in support of what has been said. 

The single theory underlying our public and private efforts during the 
last ten years seems to be that we need not and we must not tamper with our 
standards of living, much less reduce them, and that by some governmental 
stroke of genius or miracle we will recover the lost ground without private 
effort, sacrifice or inconvenience. 

The fact that nowhere in the world there exists a proved pattern of 
governmental operation capable of performing such a feat, from which we 
might copy, or an established plan for living perpetually beyond one’s means, 
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appears not to have shaken the faith that such a result may yet be accom- 
plished. 

Out of all that has developed in these recent years we have gone from 
a period when in the early days money was relatively unimportant, to a 

int where it is now all important to our daily existence. Few people make 
or do anything of consequence for themselves or are, in fact, capable of do- 
ing so. As individuals we could yet grow some foodstuffs for our personal 
use, but how many could make any one of the complicated devices or even 
the simple commodities in common use today? The result is that money is 
indispensable to our daily existence and we as individuals are mere cogs in 
the huge machinery of everyday life. 

When we can find employment for our individual talents we contrib- 
ute to the functioning of the machinery and obtain money in trade for our 
contribution. When we are without the money we are comparatively help- 
less, even though we may possess commodities, raw materials, strong backs 
or good minds, or all of them, which the economist calls basic wealth. We 
have no medium for exchanging this basic wealth with each other so as to 
meet our living requirements as individuals. 


The result of the business is that Kansas people, and all others, have 
had ten years of reduced income and continued spending, by virtue of which 
they have been and are living up their reserves and steadfastly refusing to 
sacrifice to make ends meet. 


When this depression hit, Kansas people had been accustomed to a farm 
income, as above stated, of 479 million dollars per year for 17 prior years. 
During the depression the average annual farm income in Kansas has been 
278 million. This farm loss of 201 million dollars per year for 9 years makes 
a total of 1 billion, 809 million dollars. In present day monetary parlance 
that is a mere pittance. But it is, nevertheless, an amount in excess of the 
1938 assessed valuation of all the real estate in Kansas. 

The reduction of income to Kansas from all sources, during the depres- 
sion, from that income on which we acquired our present living standards, 
amounts to 305 million dollars per year, and gives us a grand total for 9 
years of 2 billion, 745 million dollars. That amount of lost income is ap- 
proximately equal to the assessed valuation for 1938 of, not only all of the 
real estate, but of the entire wealth of the State of Kansas. 

Let us compare this depression farm income of 278 million dollars per 
year with the 217 million dollar average from 1894 to 1913. The statisticians 
and economists fix the purchasing power of the dollar (on the last figures 
available) at 77 cents for the ordinary necessities of life, as compared with 
its dollar value in 1913. It therefore appears that the purchasing power of 
278 million dollars in the present era falls some 2 million dollars short of 
what the 217 million dollars would purchase in 1913. 

The significance of what is said about agriculture will be better realized 
if it be kept in mind that our principal income in Kansas is from that source. 
Industry, labor and agriculture make up the basic source of all our annual 
income. And industry in Kansas has taken its loss, but not like agriculture. 
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Oil and gas production come under the head of industry and it will sat. 
isfy the curiosity of some to know that oil, important as it is to our economy, 
has never produced the fabulous income that is attributed to it by popular 
fancy. Kansas has produced oil for fifty years—the bulk of it since 1917. In 
that time slightly over 1 billion barrels of oil have been produced. Some oil 
men fix the average price over the years at about 75 cents per barrel; but if 
we take an arbitrary figure of 1 dollar 80 cents as the average price per barrel, 
it would take every cent of the gross receipts from the oil produced in Kansas 
in fifty years to offset the agricultural loss during the past 9 years. 

The oil business is also having its difficulties. The cost of finding, pro 
ducing and marketing oil and gas is such that with the limited market: avail- 
able, the industry operated at a loss in Kansas in 1938; the figures being 111 
million dollars received from oil and gas and 117 million dollars expended 
in finding, producing and marketing it. The figures for 1939 have not come 
to hand, but it will be surprising if the comparison is as favorable as in 1938. 

The Kansas farmer must blame himself for much of his troubles. As 
a class he grows wheat, and this notwithstanding a persistent decline in the 
export market through recent years, an increase of wheat acreage in other 
countries, and a steadily building annual world carry-over that last year 
reached an all-time high of over 1 billion bushels. 

A few figures of Kansas farming, taken from the annual public reports 
of the United States Departtnent of Agriculture cooperating with the Kansas 
State Board of Agriculture, furnish a picture of Kansas farming that is prob- 
ably not fully realized by more than a few even of the farmers themselves. 

In 1913 Kansas had a total of 35 million acres of land in production, in- 
cluding all crops and wild and tame hay. Of this acreage less than 8 mil- 
lion were in wheat. In 1938 (the figures for 1939 have not become gener- 
ally available) the total acreage in production in Kansas was only 22 mil- 
lion and of this 17 million acres were in wheat. It thus appears that in 1913 
Kansas had 27 million acres producing crops other than wheat, while in 1938 
only 5 million acres were so employed. 

Alfalfa acreage has been reduced from 1 million 300 thousand acres in 
1919, to less than 4oo thousand acres in 1938. In 1913 three times as many 
acres of corn were harvested in Kansas as were even planted in 1938. And 
not since 1876-77 has Kansas planted or harvested so few acres of corn as 
in 1937 or 1938. Tame hay harvested in 1938 was less than any time since 
1885. 

In livestock there were fewer hogs on Kansas farms in 1938 than at 
any time since 1876. To find as few cattle (excepting only 1914) one must 
go back to 1896; mules, to 1884, and horses, to 1880. There are more sheep 
now than in other recent years, but only about one-fourth the number of 
the early 80’s. Milch cows alone of livestock have remained constant. The 
value of all livestock in Kansas in 1938 finds its comparison back in’ the year 
of 1898. 

It is a common thing to hear town people criticize the farmer for using 
power machinery, automobiles, electric motors, gas motors, radios and other 
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expensive items of equipment and of abandoning diversified farming in favor 
of wheat because of the comparatively small amount of labor involved in 
growing wheat; but those who criticize might conclude on fair consideration 
that the farmer is no more a victim of his appetite for ease and comfort than 
are the town people, and that we are all following one fallacious pattern of 
seeking prosperity by spending more than our incomes. 

It may be conceded that the farmers prefer to be led out of the wilder- 
ness on plush seats and rubber tires rather than on foot, but that is a weak- 
ness common to the people as a whole. What responsible leadership has yet 
suggested that the farmer, or any one else, need make any personal effort or 
sacrifice to get out of the woods? 

A great many of the Kansas farmers have undertaken to solve their dif- 
ficulties by leaving the farm and moving to the towns or to other states where, 
generally speaking, they have found to their sorrow that the grass is no 
greener than it was back home. Kansas has lost 40 thousand of its popula- 
tion since 1935 and it is estimated that the farms have lost 100 thousand in 
population in that time. 

The 1938 population of Kansas is given as 1 million 805 thousand. Half 
this number, or goo thousand persons, live on farms. If we take a conservative 
estimate of three persons per farm family we find that in 1938 Kansas had 
300 thousand farm families. Divide 300 thousand farm families into the 
g-year total loss of farm income amounting to 1 billion 809 million dollars 
and it will disclose that the first shock of our farm income loss has been 
absorbed by the farmers to the tune of an average of over 6 thousand dollars 
for each farm family in Kansas. And, of course, the end is not in sight. Is 
it any wonder that the farmer is bewildered? 

Some folks, forgetful of the pork barrel appropriations wangled out of 
the congress periodically for a variety of purposes and of direct and indirect 
subsidies to industry and labor, are quick to castigate the farmer for accept- 
ing aid from the government. They overlook the fact that the farmer did 
not make the path to the Federal Treasury but merely followed it when that 
path became a public highway. 

In 1937 the Government Soil Conservation benefit payments to Kansas 
farmers amounted to only 18 million dollars and in 1938 to 17 million 
dollars, the total of which is less than 5 per cent of the Kansas farm incomes 
for those years. 

It must be obvious that the Treasury could not supply enough funds an- 
nually to solve the farmers’ lost income problems. The country needs a 
farm program grounded on fundamental principles of self-support and in- 
dependence rather than mere payments from the common pot of tax payers’ 
funds. Farm aid should not be summarily withdrawn, however, but rather 
its ultimate abandonment should be accomplished by a weaning process car- 
ried out in conjunction with the weaning of all those taking nourishment at 
the public teat who should be feeding themselves. 

In the three-cornered race of the present time between industry, labor 
and agriculture the latter carries the heaviest handicap. Organization of in- 
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dustry and labor provide an effective weapon for enforcing their demands 
and protecting their rights. The farmer is not organized, probably never will 
be, and probably should not be. Organization weapons might prove perilous 
to the public welfare in the hands of any group able to support its demands 
by a blockade of foodstuffs. 

Conceivably some artificial stimulus to farm income may eventually prove 
workable but in the meantime the farmer is subject to the relentless opera- 
tions of the law of supply and demand. 

The price of wheat continues to rest on the demand for wheat. The 
foreign demand is gone and the day of its return cannot now be foreseen. 
From 1920 to 1937 the export of wheat from the United States dropped from 
218 million bushels to 32 million bushels. In that same time the export of 
wheat flour dropped from 36 million barrels to 444 million barrels. Secre- 
tary of Agriculture Wallace, in a signed article appearing in the November 8, 
1939 issue of The New Republic says: 


“..- In the case of wheat, last year we exported to the outside world 
even with the subsidy only 55 per cent of the amount we exported dur- 
ing the average year in the decade of the twenties. . . . The reciprocal 
trade agreement program previous to September 1, 1939, had helped the 
foreign demand for wheat, flour, lard, fruits and tobacco to a point 
which represented a market for perhaps 5,000,000 acres of American 
farm land. But helpful as the reciprocal trade agreements have been in 
reducing the decline in foreign demand for farm products, it is not 
enough in the face of present disturbed world conditions to restore the 
foreign demand which existed in the decade of the twenties or before 
the war....” 


Associated Press dispatches from Washington (January 30, 1940) sum- 
marizing Commerce department reports for 1939 show important gains in 
exports, saying: 


“In all of 1939, export gains were recorded in nearly all kinds of 
manufactured goods, particularly airplanes, metal working machinery 
and other war supplies. Agricultural exports slumped.” 


Neville Chamberlain is quoted in the papers at the same time as explain- 
ing that England is our biggest purchaser of agricultural products, but finds 
it necessary to reduce on such imports during the war in order to save ship- 
ping space for war materials. 

The domestic demand for farm products as related to the supply has 
not improved. In 1910 there were 478 million acres of improved farm land 
in the United States for a population of 92 million people. There were five and 
a fraction producing acres at that time for each person in this country. By 
1935 the improved farm acreage had more than doubled to a figure of 1 bil- 
lion 31 million, while the population had increased by only one-third to a total 
of 127 million. Assuming that the farm acreage in 1940 is no more than it 
was in 1935 and that the population has reached 132 million, we find that 
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instead of having five and a fraction producing acres for each person we now 
have at least eight such acres for each inhabitant. 

We exported more farm products in 1910 from half a billion acres than 
in recent years from more than twice that acreage and thus today neither 
the foreign nor domestic demand is encouraging. 


The professional economist and the politicians constantly remind us that 
we have the materials, the mechanical equipment, and the manpower to sup- 
ply our every want and that, in short, we have an overabundance of every- 
thing and lack only the means to get purchasing power distributed to the 
people. Interesting and probably true. “Purchasing power” to the individ- 
ual, however, still means money. Ten years of theorizing has not produced 
a method of distributing purchasing power and until a workable plan comes 
along, might it not be well to give some thought to conserving our present 
supply? 

Many schemes have been advanced in recent years to “distribute the pur- 
chasing power,” “share the wealth,” etc. None are based on established prece- 
dent. That in itself does not condemn the efforts, else there would be no prog- 
ress in any field; but are not too many people exploring the stratosphere of 
economic thought and too few keeping their feet on the ground? 


While the shock troops of our intelligentsia press ever onward and up- 
ward in search of substitutes for the law of supply and demand, and, for the 
principle that material success attends those only who live within their means, 
might it not be well for the people of Kansas to re-examine these old principles 
before giving them a final kick in the pants? 

For 10 years Kansans have been chasing rainbows with the rest of the 
country and with what result? We are ten years older, ten years softer, and 
millions of dollars poorer; and all without finding the slightest evidence that 
there is a pot of gold at the end of any rainbow. We are still without sub- 
stantial proof that success by the present or by advocated theoretical methods 
is foreseen or foreseeable. 

Of course there are those who claim that the patient is getting well and 
undertake to prove it by comparison with the year 1932 when the national 
income reached its lowest point in current times, but they make no mention 
of lost income or the increased taxes and public debt. 

The situation may be likened to that of a supposedly sound and healthy 
person who suddenly develops a toothache. The suffering convinces him 
that he is not so well as he was before. Actually the tooth was bad before 
it gave him pain. But it took the pain to make him realize it. The pain 
we felt in 1929 in our economic tooth and that has persisted in varying’ in- 
tensity ever since was merely the result of decay that had developed unno- 
ticed during prior years. There were weak voices crying in the wilderness 
from the outset that the tooth could be successfully treated only by first drill- 
ing out the decay and then putting in a good filling. But nobody relishes 
having a tooth drilled so we just eased the pain with hypodermics and started 
filling the tooth on top of the decay. After ten years of that treatment the 
pain and swelling linger on and we still flinch at the thought of drilling and 
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filling. The pain may be less than in 1932, but we are still using hypodermics. 

When successful farming was the rule rather than the exception, Kansas 
land could produce, over the years, no more in crops than the same acreage 
will produce today. For 47 years up to 1913 wheat yielded an average of 13 
and g/roths bushels per acre and had an average value per bushel of 74 cents. 
For the next 17 years from 1914 to 1930 inclusive, the average yield was 13 
and 5/roths bushels per acre but the average value jumped to 1 dollar 25 
cents per bushel. Since 1930 the average yield per acre has been 11 and 
5/toths bushels and the average value 70 cents per bushel. From 1866 to 
1938 inclusive, a period of 73 years, Kansas land has produced an average of 
13 and 5/1oths bushels of wheat per harvested acre at a 73-year average value 
of 86 cents per bushel. Only three times in the 51-year period from 1866 to 1916 
did the average yearly price per bushel reach as high as 1 dollar 25 cents and 
not once has this figure been attained since the year 1925. 


The records show that out of 73 years of wheat production reported in 
Kansas there were three years in the late sixties and early seventies and seven 
years between 1916 and 1925 when the price per bushel for Kansas wheat, av- 
eraged over the year, reached or exceeded 1 dollar 25 cents per bushel. It is true 
that many farmers for short periods in various years sold wheat at prices 
higher than these average figures but there were also many farmers who sold 
their wheat eventually at lower prices and the figures reported as official 
averages by the Government. are the ones with which this article is dealing. 

What has been the effect of decreased precipitation in recent years in 
Kansas? Would not normal precipitation bring farm income in Kansas back 
to the former high levels? The answer is, No. United States Weather Bu- 
reau Reports divide Kansas into three divisions, Eastern, Middle and Western. 
These reports cover 53 years to and including, 1939. 

The average annual precipitation in each of these divisions for the 27 
years to and including 1913 was, Eastern 35.17 inches, Middle 26.35 inches, 
and Western 19.26 inches. The last 20 of these years, as hereinbefore noted, 
the average annual farm income was 217 million dollars. 

During the next 17 years, from 1914 to 1930 inclusive, the annual average 
precipitation was almost identical with the average for the prior 27 years, i.e., 
Eastern 35.51, Middle 26.97, Western 19.81 inches; yet, farm income for this 
period averaged annually 479 million dollars. This increase of 262 million 
dollars annually was not, therefore, the result of increased precipitation. Did 
it result from added acreage or increased yield? No. The acreage had de- 
creased. In 1904 the acreage in production in Kansas was 25 million, in 
1913, 35 million and by 1918, 22 million from which there has been practically 
no change since. 

It has already been pointed out earlier in this article that the annual 
yield per wheat acre to 1913 and from there to 1930 inclusive, was the same, 
i.¢., 13 and a fraction bushels. Other crops must have been in proportion. 

That leaves increased prices, alone, to account for the high farm incomes 
from 1913 to 1930. 

It is true that decreased precipitation in recent years has been devastating 
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to the farmers of Western Kansas because normal precipitation is an absolute 
necessity to successful farming of any kind in that area. Normal precipita- 
tion out there would have saved many a farmer and would have helped the 
state income totals. But it would not have brought a return of high prices 
or high state-wide incomes to Kansas. 

The average annual precipitation for the past nine years in Eastern Kansas 
was 31.15, Middle 22.80, and Western 14.90 inches. It will be observed that 
the shortage averages over four inches per year less in each division than nor- 
mal, but, it must be plain that weather conditions, while adding to our diffi- 
culties, did not cause and cannot cure them. 

The return to normal moisture is much to be desired but that alone will 
not enable Kansas farmers or those who live off of the farmers to maintain 
their accustomed style of living. 

The wheat farmer of the present day is fighting a battle in which he has 
no opportunity to increase the yield per acre and is dependent entirely on the 
phantom prospect of getting abnormal prices in order to meet modern costs 
of production and living. 

What reason is there to expect a return of high prices for wheat? The 
new wars present the only prospect and that appears to be a slim one. In any 
event, who can afford to base his policy on what happens in war time? 

Is not the crux of this whole economic business to be found in the fact 
that we are treating this present era as a depression? Is it not possible that 
we are back to normal in our incomes and suffer only because our require- 
ments have become abnormal and cannot be met with normal incomes? 
Would it not be better policy, both in Kansas and in the Nation, to treat the 
1914 to 1930 incomes as extraordinary and present incomes as normal? 

What choice have we in Kansas other than to get our economy on a 
sound basis without further delay, regardless of what the rest of the nation 
does. By a sound basis is simply meant that we, as individuals, quit living 
on future hopes and bring our expenses to within our means. Such a pro- 
posal may appear a little ridiculous because it does not say how each in- 
dividual shall proceed to accomplish this result. No one can provide a whole- 
sale prescription to fit each case. Again, in this day of witch doctoring, such 
an old fashioned remedy must appear laughable to many. Kansas people 
have been laughed at before and lived to see their funny ideas accepted 
throughout the country. 

The process of living on future hopes has already transferred much of 
our property to absentee owners. Twenty million dollars worth of Kansas land 
is reported to be now owned by just one of the many insurance companies, 
who, as mortgagees, were forced to take title to satisfy the mortgage debt. 
How many farms and city homes have passed from the ownership of Kansas 
people to insurance companies, governmental agencies and other absentee 
mortgagees is perhaps best not known. The figures, if available, would with- 
out doubt be startling. 

It requires no more than a casual acquaintance with current affairs in 
the larger towns and cities of Kansas to locate scores of business properties 
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ranging all the way from small store buildings to some of the largest and 
finest hotel and office buildings in the state that have passed into the hands of 
mortgagees in recent years. 

The enormous loss of primary income, indicated by what has been said, 
is directly reflected in the Federal Income Tax reports; and, if it be true that 
business and professional men are the principal income tax payers, the fig- 
ures indicate that they too have been doing some whistling in the dark. Dur- 
ing the eight years prior to 1930, Kansans paid in Federal Income Taxes an 
average of 16 million dollars per year and during the eight succeeding years to 
and including 1938, the average annual Federal Income Tax payments had 
fallen to 6 million and a fraction dollars. 

What applies to Kansas applies to most of the states of the Union. A 
cursory check of other states discloses only 13 that may be said to have fairly 
well held their own during the last decade and 11 of these are in the South, 


There are many confirmed optimists who have their ears tuned to the 
broadcasts of business upturn in the Eastern states and who anticipate that 
the backwash of this prosperity will soon reach Kansas. If they have figured 
how this increased business will bring important money into Kansas they 
may be pardoned for their optimism. 

Improved business appears to have resulted largely from a foreign de- 
mand for war materials and equipment. Those industries having a part in 
the production of such goods stand to profit and to bring new money into 
their communities. Kansas would be in a much better position if it had 
more industries and efforts now being made to increase the number and the 
activities of industries in Kansas should have the active support of our people. 
Manufactured goods going out of Kansas bring in new money and we all 
have a stake in the enlargement of the industrial program. We will benefit 
while the demand lasts by the sale of airplanes to warring countries and 
there is a prospect that the oil industry may produce an increased income 
from the same source. 

As to Kansas industries generally, the Department of Commerce reports 
show that in 1904 Kansas had 2,475, and that this number increased to 3,474 
in 1919, declined to 1,272 in 1933 and advanced to 1,526 in 1937. 

In 1904 Kansas industries employed an average of 35,570 wage earners 
at wages of 18 million 883 thousand dollars and in 1937 employed an average 
of 34,128 wage earners who received wages of 40 million 513 thousand dol- 
lars. It will be seen that wages have more than doubled since 1904 in in- 
dustries while the number of establishments have decreased by one-third. The 
gross proceeds to Kansas industries increased from 41 million in 1904 to a 
high of 204 million in 1929 and stood at 127 million in 1937. There are no 
figures available as to the total of the net profits to the owners of these in- 
dustries at any of these periods. 

It has been a long time since lawyers have had a better opportunity to 
serve the public. In so doing they will likewise serve themselves. No group 
or profession is more capable of determining and acquainting the people with 
the facts that are important to our economic well-being than are the lawyers. 














Tue SHortest Way Home 389 
Present conditions not only furnish an opportunity for such leadership but self- 
preservation appears to require it. 

There is one safe way, and probably only one, to rebuild a sound econ- 
omy in Kansas. That way is to face facts, get down to earth, and build from 
the ground up. In the long run we will not have sacrificed any of our es- 
sential standards of living, but will have established them on a sound and 
wholesome basis of permanency. Any other program is fraught with risks 
that Kansas people can no longer afford to assume. That was the way the 
builders of Kansas found prosperity and happiness and created the wealth 
that their educated beneficiaries are having such a difficult time to manage. 
And may it not develop that the people of other states will, once again, find 
themselves following the lead of Kansas? “The longest way round is often 
the shortest way home.” 
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HOMAS FRANCIS DORAN was born on December 

8, 1862, on a farm about seven miles north of Council 
Grove, Kansas. He was the son of Francis and Mary Clark 
Doran, both of whom were born in Ireland. His parents, 
after coming to this country, first settled in New York, 
then moved to Council Grove, Kansas, and a little later 
homesteaded and settled on the farm where Mr. Doran 
was born. 


Mr. Doran married Mary Webb Woodward, of Lawrence, 
Kansas, in November, 1892, and resided in his own home 
at 125 Western Avenue, Topeka, from the date of his mar- 
riage until his death on December 18, 1939. 


He was graduated from Kansas University in 1888, studied 
law in the office of the late Senator John Martin, was 
admitted to the Bar in 1891 and practiced law in Topeka, 
Kansas, from that date until his death. Mr. Doran enjoyed 
a large practice and devoted special attention to corpora- 
tion law. 


During the later years of his life, Mr. Doran was exten- 
sively engaged in stock raising and farming on the farm 
where he was born and was actively interested in the de- 
velopment of flowers, contributing much of his time and 
money to the famous Reinisch Rose and Rose Test Gardens 
and the Doran Rock Garden, at Topeka. 


Mr. Doran’s life spanned almost the entire period from 
the admission of Kansas to the Union to the present time. 
This was a period of great changes in the industrial field, 
as well as in the law, and Mr. Doran had an active part in 
many of these changes. His was an eventful life, full of 
struggle and conflict, and the hardships that he experienced 
during his youth were stamped upon his character. He 
was fearless and never hesitated to advocate what he be- 
lieved to be right. Once convinced of the merit of his 
cause, he exhausted every honorable means to establish it. 
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Legislation 


SqurepuNK, Kans., Dec. 10o—The funeral of Grandpa Whittaker, who 
died day before yesterday, has been postponed for one year. Grandma Whit- 
taker consulted her attorney about the matter and was advised that under the 
new Kansas probate law, enacted by the last legislature, there is no way of 
knowing how much can be spent for Grandpa’s funeral until the time has 
elapsed for all creditors to file claims against his estate and it can then be 
determined what would be “the expenses of an appropriate funeral in such 
amount as was reasonably necessary, having due regard to the assets of the 
estate available for the payment of demands and to the rights of creditors.” 
Grandpa had told Grandma just how he wanted to be buried and asked 
especially for a metal casket cover but Attorney Whosis advises Grandma 
she cannot carry out Grandpa’s requests until it is known for sure just how 
much Grandpa owed and who. Grandma really wanted to give Grandpa 
a nice funeral, just like he asked, but the lawyer and the probate court won’t 
stand for it. Pending the elapse of the time for the probate court to deter- 
mine what amount is reasonably necessary, Grandpa Whittaker’s body will 
remain in the basement of the Palace Funeral Parlors in a barrel of formalde- 
hyde. Grandma would have preferred that they use alcohol—she says Grand- 
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pa would feel more comfortable and in his natural spirits, but then again the 
cost had to be considered. Grandma is considerably worried lest Grandpa’s 
estate proves to be insolvent and Grandpa thus be denied any funeral under 
the code. In that event, Grandma will be hard put to pay the storage charges 
on Grandpa’s body. The community sympathizes with Grandma Whittaker 
but realizes that after all the legislature knows best. 
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Notes and Comment 


EVIDENCE—TRANSACTIONS WITH THE DECEASED 
AS APPLIED TO TORTS 


In an action for wrongful death, can the defendant tort-feasor testify concerning 
the accident which caused the fatal injury? If and when the question arises in Kansas, 
how will it be decided under sections 60-2804 and 60-3203 of the General Statutes of 
Kansas? 


Section 60-2804 provides: 


“No person shall be allowed to testify in his own behalf, in regard to any 
transaction had personally by such parties with a deceased person . . . when the 
adverse party is the executor, administrator, heir at law, next ‘of kin, surviving 
partner, or assignee of such deceased person . . .” 


Section 60-3203 provides that the personal representatives of the deceased may 
maintain an action for wrongful death for the latter if the deceased might have main- 
tained an action for injuries against the tort-feasor had he lived. It further provides 
that the damages must inure to the exclusive benefit of the widow and children, if any, 
or next of kin, to be distributed in the same manner as personal property of the de- 
ceased. 

Other states have interpreted statutes similar to those of Kansas in two distinct 
ways. The first question which arose was whether or not a tort was a “transaction” 
within the meaning of the statute. “Whatever may be done by one person which affects 
another’s rights, and out of which a cause of action may arise, is a transaction. It is 


a broader term than contract, for while every contract is a transaction, not every trans- 
action is a contract.”? 


“Ordinarily statutes excluding the testimony of the surviving party, where one of 
the original parties to a contract is dead, applies to an action in tort as well as to an 
action in contract.” Most jurisdictions agree with this proposition. But there is a 
diversity of opinion as to whether the statutes exclude the testimony of the tort-feasor, 
not on the definition of transaction, but on the interpretation of the intent of the stat- 
utes. 

Illinois* has held that when the administrator of the deceased sued the tort-feasor 
for wrongful death, the defendant’s lips were sealed. “Although the damages were not 
strictly a part of the estate, they constituted a fund cast upon his next of kin by means 
of his death, and the case surely comes within the letter of the statute, and in the judg- 
ment of the court, within its spirit.” New York‘ follows the same rule. 

Missouri holds that the statutes do not apply in cases of wrongful death. In En- 
thwistle v. Feighner® it was held that the defendant in such action is competent to testify 
in that he is not disqualified by the statute. The court said that the statute intended to 
put the parties on equal footing, and not allow the living party to give his version when 
the other party was dead. But here only the defendant and plaintiff could be parties, 
as the cause of action did not arise until death. 

In accord with the Missouri decision is Lake Erie & W. R. Co. v. Charman,® which 
held that in the absence of legislation there could be no action for wrongful death. 
Such action was independent of the estate of the deceased; recovery was not had in 
behalf of the estate, but for the exclusive benefit of the widow, children, and next of kin. 

In Central Iron & Coal Co. v. Hamacher,’ the administrator brought an action for 
wrongful death under the state Employers’ Liability Act. Defendant’s superintendent 
was a material witness, and defendant claimed that he was disabled by statute from 
testifying. The court held that deceased’s estate was not interested; that the choice by 
law of the administrator to bring the suit did not make the recovery a part of the estate. 
The sole purpose of the statute was to protect the estate. Thus the statute did not bar 
the superintendent’s testimony. 
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In a Washington case,® the defendant sheriff, who beat plaintiff's husband to death, 
was held an incompetent witness as to the “transaction” in an action brought by the 
widow as administrator for pain and suffering of the deceased before he died. But when 
the widow sued in her own right for wrongful death, the defendant was allowed to 
testify. The reason given for this distinction was that the first action was one which the 
husband had in his lifetime and was brought by his widow in behalf of his estate. In 
the second case, the cause of action did not arise until death, and was independent of 
the estate. 

In Mann v. Weiland,® where the wife sued for wrongful death, defendant was held 
not to be an incompetent witness. Only if the husband had been injured and had sued, 
then died, and his cause of action survived, would defendant’s lips be sealed. 

These cases illustrate that in those jurisdictions where the statutes are interpreted 
literally, the tort-feasor cannot testify. Other jurisdictions maintain that the purpose of 
the statutes is to protect the estate, and when the estate is not in jeopardy, they do not 
apply. Kansas has not decided the question. What will it do? A review of past de- 
cisions, interpreting the statutes, though not on the point in discussion, affords basis for 
speculation, but does not indicate the route which the court will ultimately take. 

Although not a tort case, Fidelity and D. Co. v. Davis!® explains section 60-2804 
in this manner: 


“The theory upon which this statute is based is that, when death has sealed 
the lips of one party to a transaction, then, as a matter of protection to his heirs 
and personal representatives, and in order to prevent fraud and unfair dealing, 
the lips of the other party to the transaction shall likewise be sealed, and he cannot 
testify to the matters prohibited by the statute, under the conditions set forth 
therein.” 


In Jacquith v. Davidson" plaintiff brought an action of replevin, and then died. 
The widow revived it in her own name. Defendant was held not competent to testify 
to any transaction or communication had personally with the deceased, no matter in 
whose presence the same were made. 

In Perry, Adm., v. St. Joseph & W.R. Co.,!* deceased was killed by the negligence 
of defendant railroad company. Administrator sued for wrongful death. Although the 
question of admissibility of testimony was not considered, the court said in another 
connection: 


“The action given by section 422 (same section as 60-3203) is for causing the 
death by a wrongful act or omission in a case where the deceased might have 
maintained an action had she lived, for an injury by the same act or omission. 
The right of compensation for the bodily injury of the deceased, which died with 
her, remained extinct. The right of action created by the statute is founded on a 
new grievance, viz., causing the death, and is for the injuries sustained thereby 
by the widow and children or next of kin of the deceased, for the damages must 
inure to their exclusive benefit. They are recovered in the name of the personal 
representative of the deceased, but do not become assets of the estate. The rela- 
tion of the administrator to the fund when recovered is not that of the represen- 
tative of the deceased, but of a trustee for the benefit of the widow and children 
or next of kin. As the action is for their exclusive benefit, if no such persons exist, 
it cannot be maintained.” 


In Walker v. Brantner!* deceased told the superintendent of the railroad that his 
own negligence caused the accident, which resulted in death. This testimony was ad- 
mitted as a declaration against interest. When it was objected that the superintendent 
should not be allowed to testify because he represented the defendant and stood in the 
relation of a party in this case adverse to the heir at law of a deceased person, the court 
said it would express no opinion as to the soundness of the rule, but the superintendent’s 
testimony should be allowed because it did not appear that he was authorized by de- 
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fendant to represent it in any transaction with deceased, and therefore the superintendent 
was to be considered as if he were any other witness. 

Without attempting to forecast the decision of the Kansas court on this question, 
jt may be pointed out that in the Davis and Jacquith cases, the court interprets the statute 
as primarily intended to protect the estate. In the Perry case it is expressly stated that 
the estate is not interested in damages recovered for wrongful death. By \implication, 
then, the tort-feasor in such action should be permitted to give his version of the trans- 
action. But in the Walker case it is at least implied that a defendant in an action for 
wrongful death would not be permitted to testify: “. . . the superintendent’s testimony 
should be allowed because it did not appear that he was authorized by defendant to repre- 
sent it in any transaction with deceased .. .” If he had been so authorized, would his 
testimony have been forbidden? 

James L. Postma, ’41 
University of Kansas School of Law. 
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LIABILITY FOR HONEST MISREPRESENTATION 


In 1889, the English case of Peek v. Derry! denied relief to a stockholder in an 
action of deceit against the directors of a corporation who had issued an untrue pros- 
pectus because it was not proved that the directors knew the untrue statements to be 
false. Ever since that time, there has been no doubt that the tortious action of deceit 
lies where there is knowledge of falsity on the part of the defendant and the other ele- 
ments of fraud are present. 

And most courts require the plaintiff to prove scienter in cases similar to that famous 
case, or at least that the defendant made a statement as of his own knowledge when in 
fact he had no knowledge.? It appears, however, that a number of courts balk at ap- 
plying the generous rule of Peek v. Derry to all cases. If the defendant’s false, yet 
innocent, representations induce the plaintiff to enter into a contract with the defendant 
to the plaintiff's damage, some courts give relief to the plaintiff. In Kansas, the court 
holds that knowledge of falsity on the part of the defendant is immaterial, that recovery 
may be had without its proof. 

Becker v. McKinnie, decided in 1920,? formulated the Kansas doctrine in the fol- 
lowing terms: 


Where a seller makes positive representations to another in relation to a sale 
of property, and makes them as statements of fact, intending thereby to induce a 
purchase, and the purchaser buys the property in reliance upon the representations, 
which are in fact untrue, the seller is liable for the damages sustained by the 
purchaser through the untruthful representations, although the seller may not have 
known that the representations were false when he made them, and although he 
may have had no intention to deceive the purchaser. 


In the Becker case the plaintiff was the vendee in a transaction involving the sale 


- House of Lords, 14 App. Cas. 
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Kan. 120, 31 P. 68 
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of water rights, and was allowed damages because of the defendant vendor’s ovr-estimate 
of the holding capacity of the reservoir. Two years later, the same rule of law was ap. 
plied to a contract of sale of an oil lease. Then the case of Pellette v. Mann,° quoting 
and applying the Becker doctrine with approval, gave real emphasis to the doctrine that 
a seller may be liable for any material statement of fact proved to be false, irrespective 
of his good faith in making such statement. The latest direct affirmation of this doctrine 
occurred in 1933 when a rescission of a contract of sale of corporate stock was allowed§ 


Is Kansas alone in its deceit doctrine? While most of the states have relaxed in 
some manner the rule requiring that scienter be proved by recognizing as actionable proof 
that the defendant is doubtful of the truth of his statement,’ has no reasonable grounds 
for believing his own statement,’ or speaks recklessly;® still only a few courts have openly 
gone to the opposite extreme and held that knowledge of falsity is immaterial.!° How. 
ever, Illinois,! Mississippi,!2 Nebraska,!* Texas,'4 and Virginia’ assert such a doctrine; 
and Alabama! and Michigan’? may be added to the list where corporate directors or 
stockholders are involved as sellers of their own securities. 

Perhaps it is a matter of historical accident that American jurisdictions are in such 
apparent disagreement on this subject. The difficulty with the whole field of misrepre- 
sentation seems to be a matter of procedural classification. Should recovery be allowed 
upon the basis of tortious deceit, contractual warranty, or upon some, other theory? 
Deceit was a much earlier conceived action than assumpsit, deceit having been described 
as the “matrix of assumpsit.”!® Hence, although recovery for breach of warranty in the 
sale of a chattel was allowed as early as 1383,!® the exclusive form of action was on the 
case for deceit until 1778,2° when assumpsit was also held to lie for such a breach. In 
1789,?! the root action of deceit was immensely broadened into the modern concept that 
the action may lie even on the basis of non-contractual relationships. Then, in 1802,” 
it was held that in an action on the case in tort for breach of warranty of goods sold, 
the warranty is the gist of the action and scienter merely an aggravation. Although it is 
true today that scienter need not be proved to recover under a warranty, Peek v. Derry,” 
less than a hundred years later, repudiated such a doctrine insofar as it applies to a 
deceit action. 


In Kansas and a few other states, however, the existence of a regular action of 
deceit extending beyond mere contractual relationships** and the existence of a regular 
contractual warranty action in the field of sales®® apparently has not prevented the co- 
existence of a hybrid action, labelled as a tort action of deceit, but not requiring a proof 
of scienter for recovery. In this action, the plaintiff is allowed as damages the benefit 
of his bargain?® unless he chooses the lesser tortious or equitable amount,?? but he may 
not have both.28 It should be noted, however, that this doctrine has never been extended 
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beyond parties to a contract, or even parties to a sales agreement.*® Apparently, then, 
the broad field of deceit where recovery may be had for representations to a third party 
still requires proof of intent to deceive. 

Not only the Kansas type of result, but also the large intermediate group which 
has relaxed the proof of knowledge of falsity, has been of deep concern to legal scholars. 
Professor Bohlen*® strongly feels that the basic tort differentiation between intentional 
and unintentional conduct should be preserved. He points out that a layman’s expecta- 
tion is defeated whenever a man is held liable in the action of deceit or fraud for an 
honest mistake. He would, therefore, limit deceit to recovery for conscious misrepresenta- 
tion; and would require that the problem at hand, the elusive concept of an unintentional 
misrepresentation, be dealt with exclusively by an application of the laws of negligence. 
Professor Williston,*! however, had previously indicated his opposition to such a formula, 
one ground being the difficulty of applying contributory negligence. He believes the 
essential question concerns who should bear the risk of loss, the representor or the repre- 
sentee. He indicates that the representor should be absolutely liable, perhaps under a 
breach of warranty theory of action. Dean Leon Green*® ‘really argues for the present 
flexible state of affairs. He believes that negligence is an unsuitable category for mis- 
representation because negligence is historically a personal and property injury field 
while misrepresentations involve commercial dealings. 

A Missouri Supreme Court Justice** has well expressed a reason for the persistence 
of conflicting theories of misrepresentation: 


Fraud is kaleidoscopic, infinite. Fraud being infinite and taking on protean 
form at will, were courts to cramp themselves by defining it with a hard and fast 
definition, their jurisdiction would be cunningly circumvented at once by new 
schemes beyond the definition. . . . Accordingly, definitions of fraud are of set 
purpose left general and flexible, and thereto courts match their astuteness against 
the versatile inventions of fraud-doers. 


Even so, lack of confusion would seem to demand a more nearly precise and logcal 
classification than exists at present. 


There should be no serious quarrel with the result in the Kansas cases. Ethical 
business standards should require even the honest misrepresentor normally to bear the 
risk of loss rather than the representee. But it is a matter worthy of serious attention 
whether deceit is the proper procedural remedy. Surely there are arguments to be ad- 
vanced in favor of utilizing deceit strictly as outlined in Peek v. Derry, where the repre- 
sentor knows or should know the falsity of his statement. Then the problem of the 
protection to be given the representee could be handled by a two-fold approach, de- 
pending upon whether the honest misrepresentor breaches a contractual or a tortious duty. 

As far as possible all recoveries should be for breach of warranty, express or im- 
plied, of a contractual sales agreement, the same absolute warranty type of result being 
preserved as in Pellette v. Mann.*4 And, as far as recorded Kansas cases to date are 
concerned, such solution alone would be adequate. But the possibility of actions in non- 
warranty situations should not be excluded entirely. New York, for example, has allowed 
recovery for honest misrepresentation on the theory of negligence,®® by a purchaser 
against a public weigher hired by the seller,®* and by a bailor aganst a bailee where the 
bailee’s only fault was a negligent answer to an inquiry about a fact known to be wanted 
for an insurance application.27 That the ambit of duty will not be rashly extended is 
indicated by the fact that contributory negligence is here a possible defense and by the 


29. Actually, the only ~~ ~~] is that of Wimple v. Patterson (1909), 117 S.W. 1034, Tex. Civ. App., 


} ge was denied in deceit against agents on the ground, that they were not parties to 
e contrac 

. 42 Harvard L.R. 783 (1929); 18 Va. L.R. 708 (1982). 

. 24 Harvard L.R. 415 (1911). 

- 19 Va. L.R. 242 (19838). 

. Justice <— in Stonements v. Head (19138), 248 Mo. 248, 154 S.W. 108. 


. Supra, 
. Of. Pgmnith, Liability for Negligent jonque (1900), 14 Harvard L.R. 184. 
- Glanzer v. Shepard (1922), 283 N.Y. 236, 185 N 75. 

. International Products Co. vy. Erie R.R. * 1027), sea N.Y. 881, 155 N.E. 662. 





398 The JourNAL 


fact that in Ultramares Corporation v. Touche, New York has refused to extend such 
duty to the public from a public accountant for a corporation.®® 

It can be urged that choice of remedy is relatively immaterial. But it is not diffi. 
cult to perceive conscious dishonesty by people in general, honest misrepresentation 
a seller, and honest misrepresentation by others whose duty it is to tell the truth as being 
distinct offenses requiring distinct remedies. It is to be hoped that the courts will see 
fit to formulate some orderly approach to the problem. 

Cuamp A. GraHaM, ’41 
Kansas University School of Law. 


88. (1931) 255 N.Y. 170, 174 N.E. 441, 74 A.L.R.:1139. And cf, O'Connor v. Ludlam (1937), 0.0.4. 
N.Y., 92 F. (2d) 50 
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Senator Harry Warren, of Fort Scott, 
went quail hunting with his brother Ed. 
The bird flushed, the Senator pulled the 
trigger, the bird fell, so did brother Ed. 
Seems, after the smoke had blown away, 
the bird got shot in the tail, brother Ed in 
the face, or vice versa. Anyhow, the speed 
laws were shattered as Ed was rushed to 
town. The doctor said no harm done—just 
skin punctured. The Senator did assure 
me of the fact, that at one time he was a 
good shot, but in view of the foregoing— 
I don’t know—I’d better reserve my opin- 
ion. 

Burney Durham is Mayor of Chanute 
and partly responsible for the city’s new 
airport and hangar. Burney has the pleas- 
ant duty of taking visitors out to the plant, 
but the day I arrived, Jim had to take over 
the job—Burney was taking an airplane 
trip. Both Jim Allen and Burney Dur- 
ham, of Chanute, were very high in their 
praise of the cordial hospitality extended 
by the Montgomery County Bar at Coffey- 
ville, Monday, Dec. 4, where the county 
bar held their regular meeting. Both 
Charlie Welch and Mills Ebright gave very 
interesting talks. 

Wichita, on January 10, held a Legal In- 
stitute. Bal Jeffery was scheduled to talk 
on “Wage and Hours.” On account of 
Bal’s accident, Dean McElhenny talked on 
abstracts, and Judge Dawson talked on 
Appelate Procedure. About one hundred 
and seventy persons were there. All re- 


ported the meeting was a very interesting 
affair. The Chief Justice was going good 
and the crowd especially enjoyed his un- 
veiling the inner secrets of the Mystic 
Seven. The other half dozen may have 
red faces when they hear about it. 

Tom Moxcey, of Atchison, and Dick 
Wycoff, of Garnett, both passed on to an- 
other court, over the Christmas Holidays— 
the court from which there is no appeal. 


The Sedgwick County Bar had an in- 
teresting meeting at Innes Tea Room, No- 
vember 17. The crowd was small—too 
many other events scheduled for the same 
night, but what it lacked in numbers it 
made up for in enthusiasm. Howard Flee- 
son and Art Walker of Arkansas City 
debated, “Should U.S. Enter the War.” 
Both boys did a swell job of presenting 
their respective sides of the issue—a good 
time was had by all. 


John Morse married Miss Mary Wardin, 
of Topeka, October 15, and promptly 
brought the young lady down to Mound 
City where John has his office and practice. 
Both like Mound City and John is getting 
on very well. 

Art White, assistant Supreme Court Re- 
porter under Nemo Elsa, is in Michigan 
taking a post-graduate course in Public 
Utility Law. 

John Markham, of Parsons, took unto 
himself a wife, October 7. Made a trip 
over through Missouri. 

Frank Boss, of Columbus, died recently. 
Marc Boss is in Topeka with the Tax Com- 
mission. Fred Walker has gone into the 
Boss office. The concern is now going 
again under the name of Boss, Boss & 
Walker. 

Bill Cunningham and Art Walker, of 
Arkansas City, and Polly Tincher, of 
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Hutchinson, added somewhat to the “Pre- 
Institute Activities” with their genial pres- 
ence at the Wichita Club. 

Bruce Hurd, of Topeka, was a visitor in 
Wichita, January 9. Bruce said Santa Fe 
business brought about the occasion. 

Dud Gardner has retired from the law 
business, turning the office over to O. W. 
Helsel and Roderick Mayall. Both boys 
are worthy successors. 

Lee Jackson, of Minneapolis, is confined 
to his home with a lingering illness. We 
extend our sympathies and hope for a 
speedy recovery. 

Pill Carey and Don Martindell, of Hutch- 

inson, attended the Institute at Wichita, 
January 10. Lereda Stroberg, Fred Ice and 
Sid Nye were also in attendance from 
Newton. 

Judge Walter A. Huxman left Wednes- 
day, Jan. 3, for Mineral Wells, Texas, to 
be gone a week or so, on a winter holi- 
day. 

Roy Denefe left Topeka New Year’s Day 
for a warmer and more gentle climate than 
Topeka affords. He went to Little Rock, 
Arkansas, on a business trip. 

Doral Hawks, of Topeka, is in Phoenix, 
Ariz., on a business trip. Some of the boys 
get the breaks—and can leave home at the 
appropriate time. 

Waggener, May, Waggener & Hope, of 
Atchison, are moving into a newly re- 
modeled building called the Professional 
Building, taking over an upper floor to be 
fitted into a modern office. From the blue- 
prints I saw looks like a milestone in the 
law business. 

Steadman Ball and Jim Loury are mov- 
ing down to the third floor in the same 
building, to make room for the Waggener 
office. 

John H. Murray has gotten himself all 
lined out for the future: a job as police ad- 
viser, a wife on October 1, and a berth 
(observe the “e”) in Jim Kelsey’s office 
at Leavenworth. 

I attended the first Law Institute at 
Hutchinson, Wednesday, Nov. 15. Had 
about a hundred there. Big dinner at the 
Harvey House, with a fine attendance. 
Geo. Siefkin, of Wichita, talked on “Opin- 
ion and Expert Evidence.” Made a good 
talk; the crowd was well pleased. Walt 
Chaney talked on the Probate Court, also 
doing an excellent job. 
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Lew Hasty has moved his office from the 
Union National Bank building to the 
Bitting building. 

Lee Meador, formerly with Lew Hasty, 
is now with L. P. Brooks in the same 
building. 

Jim Snyder has built over one end of 
Lee Bond’s office into a private office of his 
own, new furniture and files. Looks like 
Jim is getting out on his own for the 
benefit of the people of Leavenworth. 

Jack Bond, of El Dorado, has bought 
some new steel cases. He says he antici- 
pates future growth. That’s fine, I'd like 
to do the same thing. Perhaps we can 
grow together—he, me and the library. 
The only weakness will be his pocketbook. 

Long, Depew, Stanley, Weigand and 
Hook has been revamped under the new 
monicker of Depew, Stanley, Weigand &« 
Hook. The new silent but working part- 
ners are Sid Brick and Lawrence Curfman. 

Alan B. Phares is making himself use- 

ful around the office of Martin, Harris, 
Huguenin & Fugate in the Schweiter build- 
ing. 
Laurence S. Holmes has an office on the 
tenth floor of the Beacon building. Looks 
like he is going to town, especially since 
he has been forced to open a branch of- 
fice in Clearwater. Either too much bus 
iness or a dual personality. 

Robert G. Braden has gotten planted in 
with Jochems, Sargent & Blase. Hazel 
Jones, the spark plug, says Bob is good 
help. 

P. H. Balding and C. E. Heilmann, 
both of this year’s crop, have opened an 
office in partnership, at El Dorado. The 
boys say business is coming slowly but 
both are hopeful. 

Dick Woodward, of El Dorado, is in 
Albuquerque, New Mexico, at the Vet- 
erans’ Hospital, with a slight case of tu- 
berculosis. The last reports were he had 
gained seven pounds and was well on the 
road to recovery. 

Charlie Joseph, Jr., has left the old home 
place at Potwin to worry along without 
him as best it can while he has come on 
down to cast his fortune with Karl Geddes, 
at El Dorado. 

Floyd Hobbs’ office, at Holton, burned 
out New Year’s Eve. As far as I can learn 
Floyd was not in, nor had he been in the 
office that day. Probably out of town for 
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an alibi. We extend our sympathies for 
the loss. 

Both Dean Moreau and Dean Feezer 
have just returned from the meeting of the 
Associated Law Schools, held at Chicago 
during the holidays. Dean Feezer came 
home with a lame shoulder and bad arm. 
I haven’t seen Dean Moreau to learn what 
the convention did for him. 

Larry Richardson and Walt Chaney, of 
Topeka, have transplanted their respective 
offices in the New England building into 
one large suite on the fourth floor—No. 
430—and a partnership under the firm 
name of Chaney & Richardson resulting. 
The boys have a nice-looking arrangement. 

Hoffman & Eller, not to be out done in 
the modern trend in up-to-date offices, have 
moved into a newly-remodeled building in 
the heart of the business district of Salina, 
Kansas. 


The old “War Horse” himself, Dave 
Ritchie, of Salina, is now back on the job 
after an illness of thirty days with a heart 
attack. 


Lewie Clevenger, of Salina, is down with 


another attack of the same trouble he had 
a year or so back. Been confined to his 
home for about three weeks. Here is 
hoping he gets about in due course. 

Judge Bert Rogers, the marrying Probate 
Judge of Olathe, died recently. Governor 
Ratner appointed Casey Jones as Custodian 
of the Court and Frank Hedrick, Jr., ap- 
pointed in Casey Jones’ place as County 
Attorney by Judge Roberts. Judge Rogers 
had been Probate Judge of Johnson County 
a long time. His demise is quite a loss 
to the county. Casey has got quite a place 
to fill—but he can do it. 

Duke Meyers has been having sinus 
trouble all fall—operation for sinus trouble 
and all the discomfort attendant thereto. 
Gets out of the hospital and the condition 
becomes infected, and back to the hospital 
he goes. As this is written he is in bad 
shape. 

Bal Jeffery, not realizing he has grown 
up, was attempting to play fox and geese 
with the children. Result—Bal threw a 
knee out of place, confining him to his 
home for several days, and not without 
some discomfort and pain. 

The Miami County Bar played host to 
another Law Institute, Chaney on Probate, 
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Moreau on Chandler Act. Had about 55 
there, from surrounding bars. This was 
a big attendance considering it was 10 be- 
low zero—speaks well for the Institute and 
Miami county hospitality. 

Charlie Carpenter of Fredonia achieves 
the distinction of getting one of the largest 
fees in the county the past six months or so. 
Charlie says they are nice, but don’t come 
often enough. Incidentally he claims to 
have attended Berea of Kentucky at the 
same time our editor, Pat Patterson, made 
history there. Must be good school if the 
only two “grads” I know who hale from 
there are fair samples. 

J. L. Stryker of Fredonia told me he of- 
fered to give his library to the county pro- 
vided they keep it up. So far he still owns 
it, I think he has the honor of owning the 
largest law library in the state, and it is a 
daisy. 

Mitchell Bushey of Iola got married re- 
cently, told me with a modest blush he 
would buy some books, but the wife beat 
him to the budget and spent it for dishes. 
At-a-boy Mitchell—take care of the bread 
basket first. 


Fred Apt has been home 10 days or 
more with “old man flu” and sinus trouble. 
Helen Gates, his secretary, says he is like 
all sick men, hard to handle and strong 
minded—won’t stay in bed. 

De Witt Styles has been elected president 
of the Iola Chamber of Commerce. I 
wondered where he got the new greeting 
he extended to me. It crops out when you 
recognize it. 

Earl Van Dana of Ellsworth visited the 
firm of Allen & Durham, in Chanute, on 
business. First thing he found out was 
that Barney Durham was mayor of the 
town. Barney evidently gave him the 
Chamber of Commerce talk, so he said. 

Dewitt Styles, the genial partner of Guy 

Lawer, has been elected president of the 
Chamber of Commerce, at Iola. Lawyers 
do sometimes serve a good and loyal pur- 
pose. 
Rice Lardner, of Garnett, succeeds to 
the Federal Land Bank account after the 
death of Dick Wycoff, who has had the 
bank since its inception. It is in good 
hands now and was then. 

Murray Hodges, late of the Cities Service, 
at Bartlesville, Okla., has come back to 
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Olathe to open an office on his own. Good 
luck, Murray. 


Bob Taliaferro, of El Dorado, is down 
with the flu or something akin to it. Bob 
better put up his “Tails” and stay home 
nights or a certain young lady may turn 
up minus a boy friend. 

Dick Woodward got back from New 
Mexico practically renewed and restored. 
Mrs. Woodward, who has held the office 
down in his absence, says he is just like 


new: 


Joe Lindenbaum has made his “debut” 
at El Dorado. Joe says after looking over 
Kansas City, El Dorado looked mighty 
good. I was afraid to tell him where I 


live; I hope no one else does. 


Wilber Jones, of Wichita, has been so- 
journing in Emporia the past several days. 

O. J. Connell, Jr., is still in the office of 
County Attorney, at El Dorado, with the 
Honorable Gale Moss as his assistant. 

Stanley Taylor, while home sick, has an- 
nounced for Congress on the Republican 
ticket. Stanley says this time he hopes to 
get the job done. 

Judge A. T. Ayres has announced his 
retirement from the Bench. Carl Ackar- 
man, of Sedan, I understand, is seeking his 
post. 

Karl Geddes may be a candidate for the 
judgship of the same district. He is still 
considering. 

Clem Silvers is home sick as this is writ- 
ten. Just got his wife, who had been 
seriously ill for some time, straightened 
out, and then he goes home sick. 

Geo. Stanley, of Arkansas City, seems to 
have a lawsuit over and about the parent- 
age of a certain Indian minor. George 
hopes it is an Indian child. Little bit dif- 
ferent than Harold McGugin’s case. Seems 
that Harold, too, had the parentage all 
doped out, but never could find the minor. 
Hence, poor old Jackson died without 
issue. George and Harold might join 
forces. 

Clay Carper, of Eureka, is spending 
some little time in Topeka with the “Little 
Legislature.” Clay seems to be on the execu- 
tive council. 

Pat Ledroja, among his many other vices, 
plays dominoes. Yes, sir, I caught him at 
it. He attempted to explain that “duces” 
were trumps and “double duces” took any- 
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thing. I am going to take a week off some 
day and find out what Pat means. 


Tom Forbes confided, very confidentially, 
that he is now a “granddad.” I knew he 
did not have those grey hairs because of 
his youth. 

Hugh Fisher, of Topeka, and Charlie 
Gorsuch, of Olathe, both died at the same 
time—Thursday, Feb. 1. 

A law student, Karl Ruppenthal by name, 
class of ’42, K.U., checked me up on an 
item on the last “menu.” I am glad to 
see this; looks like the boys read my stuff, 
too. Read it again, Karl, I still think | 
am right. 

Alex Fromme has opened an office at 
Hoxie —the town the “House of Sloan” 
made famous. Ought to be a good law 
town. F. A. gave it a good start. 

Another youngster, by the name of Ab 
bey, opened at Paola. I haven’t met the 
boy yet, but did see an invoice go through 
my company for books he bought. The 
“Clan of Sheridan” also made Paola, 
Legally speaking, Barney Sheridan still 
carries on with the aid of Perry Bishop. 

D. V. Romine has opened an office at 
Abilene, Kansas. Being a law graduate, I 
assume it is a law office, although the 
friend who told me of this was not sure, 
and I haven’t met the boy yet. 

Olin Scott, of Winfield, while I sat in 
his office, attempted to convince a patroniz- 
ing lady the President’s Ball for Crippled 
Children was not only a worthy cause, but 
one of necessity. As to how they disbursed 
the money, on inquiry from the lady, 
Scottie didn’t know. I take it the lady did 
not attend. Never mind, Scottie, I miss an 
order now and then, when some over- 
inquisitive bird wants to know what is in 
the book. 

Lloyd Roberts tells me his father, C. N., 
of Winfield, has been home resting for a 
couple of weeks or better. These old boys 
must learn to let the younger men carry 
part of the load, quoting Bill Cunningham, 
of Ark City. W. L. told me this morning 
he was grooming “two,” no similarity in- 
tended, of course, to take his place. Great 
guy this Bill Cunningham—buys law books 
like I buy cigars. 

Geo. Templar and Jack Renn have di- 
vorced each other—gone separate ways and 
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occupy different offices. Couple of good 
boys started out together, or virtually so; 
now each on his own. So it goes. 

Tom Moxcey, of Atchison, died over the 
two holidays, and Dick Wycoff—another 
old friend—died January 6 of this year, at 
Garnett. 

I wonder how many of you remember 
Frank Cullison, formerly of Iola, now with 
Mills Ebright and the Cities Service? I 
saw him in Wichita last week. 
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Rolly Boynton was in the Kansas Su- 
preme Court on the same week. Same old 
Rolly; good to see him back, although just 


on a Visit. 


Johnnie Frank, late assistant football 
coach at Washburn, has opened an office 
at Wichita. When I saw him, he had a 
back wing formation already to go on a 
prospective “client.” 

Laurence R. Mulliken has opened an 
office at Columbus, Kansas. 
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Conducted by 
GROVER PIERPONT 
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“If you were advising a young lawyer, who desired to become a successful trial lawyer, what 
would be your first requirement?” 


> 


Quite an easy question. Answer: “Take a course in simple English language and common sense 
and use both in examining the jury.” “Oh,” you say, “but quit your kidding. I really want to know.” 
“No kidding, you now know.” 








A voluntary reply from a Wichita lawyer. “I am heartily in favor of the three-man jury system 
and the three-fourths verdict system as I am also in favor of all things visible and invisible which 
will tend to expedite litigation.”—-W. C. Attwater. Visible and invisible. What a multitude of things 
that covers. If the invisible could be eliminated there would not be any delay worth while in litiga- 
tion. 





How do men find time? Take Justice Harvey. He is mentioned because of what follows. Perhaps 
other justices work as hard. Sometime ago a little “squib” appeared in this column suggesting that 
a trial judge make his findings of facts immediately after trial and his conclusions of law at a later 
date. As head of the Judicial Council Justice Harvey wrote to inquire further about it. Subsequently 
the suggestion with amplifications appeared in national legal magazines. Funny how a little off-hand 
thought will attract more attention than matters we have worked and brooded over for hours or 
days even. 





Where were we? Must be getting old. Oh, yes. Justice Harvey. What I wanted to say is that 
with all his important work for years on’ the Supreme Court yet his careful, intelligent guidance of 
the Judicial Council during these many years may loom as the outstanding work which he is doing for 
Kansas. What greater monument could one ask? 





“Should a lawyer take the trial judge’s advice to settle’ a damage suit?” Add this one. “Will 
the trial judge give the lawyer proper and honest advice?” The answer is this. “A, lawyer in the 
heat of trial is in no condition to accept or reject an offer of settlement. He's prejudiced and too often 
interested in the per cent. The judge’s advice, if he is a fairly average or better than average judge 
which we all claim to be, and if he is not more interested in getting to his golf club or farm than 
seeing justice done, is usually good.” 

Proof of correctness of answer. Only personal experience can tell the story. Just off-hand I recall 
offers of settlement of $2,500, $1,000, $1,250, $300, $200, made during trial in which I advised settle- 
ment. Juries returned verdicts for the defendants. My mind is not an encyclopedic one. There have 
been dozens of others. At this time I recall but one case where settlement was recommended when 
a larger verdict was returned and upheld. In one case after a verdict of $11,000 I recommended 
taking an offer of $8,500 but the lawyer persisted and the Supreme Court upheld him. I was wrong. 
But, alas, there was that other $16,000 verdict. An offer of about $6,500 was made together with a 
lifetime job, which was refused only to have the Supreme Court direct judgment for the defendant. 
The man, a hopeless cripple, has nothing for his old age. 








Perhaps this makes it clear why usually the judge who recommends a reasonable settlement is 
the plaintiff's best friend. 


“> 


Would you like to have your Supreme Court sit in sections of three each to hear and determine 
matters? At least two groups of lawyers have discussed this question in an informal way recently. 
The ideas advanced in support have been: Division of labor, assurance of a full three judge deci- 
sion, more time for consideration of individual cases. Perhaps the last issue of the bar journal showing 
decline in Supreme Court business tended to lessen the force of ‘the argument. 
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Whether true or not, the impression is quite fixed in the mind of the average lawyer that too 
often there is a one-man decision instead of a seven-mam decision. The truth or falsity of the matter 
lies in the bosom of the justices. But the feeling is that unless a question of general importance is 
before the Court, the decision is left quite largely to one person. 





How else, say some, can you explain this decision one year by one justice and then this decision 
next year by another justice, or how explain a change of decision from printing of advance sheet to 
bound volume. 





o 


The judge had the matter under advisement for ten days or more. Finally one lawyer came in 
and exclaimed: “For heaven’s sake decide it. My client is driving me crazy. He thinks ‘you are sitting 
up nights with his case.” In truth and in fact the judge was doing just that. Most people think a 
judge is not doing anything unless he has a jury empaneled and is hearing evidence. Lawyers think so 
too. That is until they become judges, looking for a snap and a vacation. 


o> 


No one article in the Bar Journal has elicited as much comment as that about the volume of 
work in the Supreme Court and Federal District Court. This column has been asked to tell the reasons 
and many suggestions have been made. For instance, Hal Black thinks, that compensation cases trans- 
ferred to commissioners is the big answer in the state. I don’t and figures uphold this statement. 
Another thinks hard times, but it was during hard times that the greatest volume of business poured 
into the local courts. 





> 





Our courts have been expediting business from Supreme down. Not all, for judging by the 
Judicial Council report there is one large district court which needs either a self-starter, an example 
or a rotation of judges. So this isn’t the entire answer. 





o 


Perhaps there just isn’t the law business. This can hardly be true. Perhaps the lawyers have 
become more ethical and don’t look for business. The millenium has not yet come and everybody 
still wants to eat. 


oe 





One district judge is said to have been calling his docket recently, and came to an old case in 
which the lawyers on both sides had been dead for more than two years. 'No appearance. “Continued 
over the term.” Aside to member of bar, “If I don’t keep these cases on the docket it will look like 
I haven’t any work.” This is all pure heresay. The story is not vouched ifor but a great curiosity runs 
through me for a peek at all the dockets of the state and then you peck at ours, too. Be surprised 
how it might help us all. 





o 


Is the lawyer his own worst enemy? Is his desire for business killing business? Is he lending sup- 
port to the profession or is he, in his own selfish desires, destroying the profession? 


o 


After reading about the Federal and Supreme Courts a check was made of Sedgwick county, the 
18th district. Here’s what was found in approximate figures. During past fifteen years 50,010 new 
cases filed, or an average of 3,325 per year. Low years 1938-39 with about 2,850 new cases each 
(figures as of December 10). Next lowest, 1926 with 2,925 cases. In 1929, 3,700 cases were filed; 
iN 1932, 4,000 cases; in 1933, 3,950, and from then a gradual decline until 1938 when the number 
of filings became stationary. However, the stationary point is 500 cases below the average for fif- 
teen years. 








Does this indicate that all the dissatisfied lawyers should be moving from the small towns to the 
big centers? Well hardly. When you figure the big rents, house and office; costs of stenographic 
service and transportation against income and costs in the smaller communities, there seems little 
reason for the move. 





as 


In fact, some lawyers are trying to get out of the bigger cities. Lawrence Holmes, one of our 
young men, is trying a part-time office at. Clearwater. 





o 


A justice of the peace was just in confessing his trials and troubles, seeking comfort and advice. 
“As long as I live,” said he, “I will never again criticise a judge’s decision.” ‘Which makes one wonder 
why a newspaper editor may publish a lot of libelous matter against a public officer with impunity 
and the minute someone slanders him, rush into court with a big damage suit. Well, it’s a peculiar 
world after all. We make it so. 





> 


We can sit here and tell the government how to run ‘things but when we get to be the gov- 
ernment. Oh, oh! 
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Recently Announced— 


WORDS and PHRASES 


PERMANENT EDITION 
1658 To Date 


With Modern Pocket Part Supplementation 








The One-Minute Method 
for finding the Elusive Case-In-Point! 











Based on the Tried and Proven 
“WORD” Method of Legal Research 





— Simple in Form — Convenient in Use 


— Certain in Research — Complete in Scope 


Ask for full details 


Including sample pages illustrating the 
Words and Phrases ‘‘One-Minute’’ Method 
of Case Finding 


West Puswisuinc Co. Saint Pau, Minn. 




















PLANNED TO MAKE YOU FEEL AT HOME! 


We don’t have a doormat 
with “WELCOME” on it... 


. . - » BUT EVERYTHING ABOUT THE LASSEN IS 





@ Comfortable Rooms 
© Friendly Service 
© Real Hospitality 
© Appetizing Food 


Convenient Location 
in the Center of 
Downtown Wichita’ 





*2 Blocks from the 
Federal Building 


3 Blocks from the 
Court House 














You'll enjoy your every meal in 
THE BEAUTIFUL COFFEE SHOP 


“Famous For Its Food” 


HOTEL LASSEN 


“Wichita’s Best Address” 





Henry J. Hayn, Manager 


























An easy way to acquire a basic 
understanding of the law on any 
question through the use of a 
co-ordinated text treatment of 
all legal subjects. 

A timesaving medium in lecat- 
ing applicable law through the 
use of the most modern indexes 
An economical way to own texts 
on all legal subjects. 





























AMERICAN JURISPRU DENCE 


These benefits and many others inure to the many 
thousands of owners of American Jurisprudence. 


Full information will be sent upon request. « « 


Published jointly and for sale by 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER, NEW YORK 


BANCROFT-WHITNEY COMPANY 
SAN FRANCISCO, CALIFORNIA 























Things 


you may 


not know... 


about your 
Telephone 





HE men who aided Alexander 
» I Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even in 
the form of organization, of your tele- 
phone service. 


7 : 7 


Bat himself, the young inventor... 
today his place is taken by Bell Tele- 
phone Laboratories, with its countless 
improvements to the telephone art. 


+ v 7 


Tomas A. Watson, making with his 
own hands the first telephones. . . to- 
day his place is filled by the great 
shops of Western Electric Co., which 
supplies at a saving the materials 
needed in the Bell System. 


7 7 7 


Garprvzer G. Hussarp, first business 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in theend the course that should 
bring the surer, more enduring success, 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good telephone 
service at fair cost to the user. 


SOUTMWESTERN BELL TELEPHONE COMPANY 
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Judge 


for Yourself... 


Weigh the evidence carefully. The testimony 
of scientists and doctors show that everyone 
needs enough of the proper kind of light for 
all seeing tasks, especially reading. Remem- 
ber, they testify that improper light causes 
eye-strain which results in jumpy nerves, 
headaches, and inefficient work. Remember, 
too, that such continued eye-strain may result 
in impaired eyesight. 


What are you going to do about your lighting? 
The decision is yours. But may we suggest 
that you call in an expert witness—a K.G. & 
E. lighting engineer—and ask for a free light- 
ing survey of your office and home. He is 
trained in the science of lighting and is equip- 
ped with the instruments necessary for an ade- 
quate and accurate survey. He can soon tell 
you if your lighting should be improved for 
safe seeing and how to do it easily and inex- 
pensively. 





There’s no charge or obligation. Just call or 
write. 


KANSAS % ELECTRIC COMPANY 
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Portrait of a Lawyer... 


Who keeps himself in the dark about 
the histor) and interpretations of his 
cases and statutes because he does not 
subscribe to Shepard’s Citations. 


am 





SHEPARD’S CITATIONS 
The Frank Shepard Company 


76-88 Lafayette Street 
New York 
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See How eee 
GAS COOKING 


. . « Preserves 


Vitamins - Nourishment - Flavor 


% Modern Automatic Gas Ranges do a lot more than save time 
in the kitchen. Their added speed and temperature control make 
possible more healthful meals as well. 


%*& “Waterless” cooking of vegetables— recommended by food 
authorities for preserving mineral salts and vitamins—is much 
simpler and faster with flexible gas heat. The new simmer burn- 
ers give just the right temperature for this modern health cooking 
and save on fuel bills. 





* All broiled meats retain more juices— more flavor — when 
grilled in your modern, high-speed gas broiler, too. (This broiler, 
in fact, cooks meats in half time.) 


*® Another health advantage is the oven ventilation and auto- 
matic Heat Control of modern Gas Ranges. They insure pastry 
always flaky—never soggy; light, fluffy cakes every time; crispy 
brown roasts done to a turn. 


%& See these modern Gas Ranges, that make tasty, digestible 
cooking so simple and sure, at the show room of your Gas Com- 
pany or Gas Appliance Dealer. You'll find them easy to buy; 
inexpensive to operate. 











THE GAS SERVICE COMPANY 


@ A CITIES SERVICE COMPANY @ 





















Wichita’s Headquarters 


— For — 
MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 
Two-Channel Radio 
Circulating Ice Water 
Complete Electrical Outlets 
Showers Over All Baths 
Bed Reading Lamps 
Complete Banquet Facilities 
Beauty and Barber Shop 
Kit Kat Coffee Shop and Pup Lunch 





It Costs No More to Stay at the Best 


The ALLIS 


A FRIENDLY HOTEL 





BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 
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IMPORTANT--KEEP THIS AD 


COMPLETE BANKRUPTCY BIND YOUR BAR JOURNAL 
SCHEDULES FILE 
Including New Statement of Affairs | ~y]) Cloth, per Volume________ $2.25 


_ 2 Festi $1.75 
Two to Four Sets, each_-----_- 1.50 Full Buckram, per Volume-_---_- 2.75 


Four or More Sets, each______- 1.25 | Full Leather, per Volume__-_--_-. 4.75 


THE WICHITA EAGLE PRESS @ Wichita 

















NATURAL PREFERENCE 


* 


is given the advertisers in The Journal by the attorneys of Kansas. 
Low yearly rates make The Journal a profitable medium for all 
who solicit the patronage of Kansas attorneys. 


* 


The Journal Publication Office 


319 South Market Wichita, Kansas 
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